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If you are involved in private 
commercial and/or residential 
construction and use contractors,
subcontractors, sub-subcontractors
and suppliers, or are a lender to
anyone involved in private com-
mercial or residential construction,
you need to be aware of a new
Arizona law effective July 18, 2000.
Prompt Payment Legislation
On April 12, 2000, Governor Hull signed
legislation intended to enhance prompt pay
to contractors, subcontractors, sub-subcon-
tractors and suppliers.  This legislation, 
Ch. 233, Laws 2000, applies to all private
commercial and residential construction
and becomes effective on July 18, 2000.
The following is a summary of some of 
the key provisions of the law.

Owner’s Progress Payments 
to Contractors
The new statute establishes the following
general presumptions for progress payments
to a prime contractor:

■ Progress Billing Cycle: Contracts for
projects expected to last 60 days or more
must provide for progress payments based
on a 30-day billing cycle.  This cycle can
only be extended by following a notice
procedure specified by the new statute.

■ Time to Approve Progress Payment
Applications: The owner will have 14
days or less after receipt to approve and
certify a billing that complies with the
contract’s requirements.  This time can

only be extended by following a notice
procedure specified by the new statute.

■ Disapproval of Progress Payment
Applications: A payment application is
“deemed approved and certified” unless
the owner issues a timely “written state-
ment detailing those items in the billing
or estimate that are not approved and cer-
tified.”  The owner can withhold amounts
sufficient to pay “direct expenses” that
the owner reasonably expects to incur 
to correct the disapproved items.

■ Time to Pay Approved Billings: Owners
must pay approved sums within seven
days after the billing or estimate is 
“certified and approved” in accordance
with the statute.  This deadline can 
only be extended by following a notice
procedure specified by the statute.

Final Payment: Final payment must be
made within seven days after the “contractor
completes and an owner approves and certi-
fies all work under a construction contract.”

Interest: Sums not paid timely will bear
interest of at least 1 1/2% per month.

Attorneys’ Fees: The successful party in
any arbitration or litigation brought to collect
payment or interest will be awarded costs
and attorneys’ fees in a reasonable amount.

Contracts May Not Alter Prompt
Payment Rights: “A construction contract
shall not alter the rights of any contractor,
subcontractor or material supplier to
receive prompt and timely progress
payments as provided under this article.” 

Suspension or Termination By The
Contractor or the Subcontractor
Perhaps the most potent remedy of the 
contractor or subcontractor created by this
legislation is the right to suspend work or
terminate the contract for nonpayment,
without breaching the agreement.  Some 
of these provisions are:

■ An owner’s failure to make timely
payment of the “certified and approved”
amount permits the prime contractor to
suspend work or terminate the contract
on seven days notice.

■ A prime contractor’s failure to timely
pay its subcontractor amounts for work
“certified and approved” by the owner
permits the subcontractor to suspend
work or terminate its subcontract on
three days notice.  This casts doubt on
the continued enforceability of “pay if
paid” clauses.

■ If an owner fails to timely approve and
certify billings for a subcontractor’s work
but the reasons are not the fault of the
subcontractor or directly related to the
subcontractor’s work, the subcontractor
may suspend work or terminate the
contract on seven days notice.

■ If an owner makes a timely payment to
the contractor but the contractor does not
pay the subcontractor for the “certified
and approved” work, the subcontractor
may suspend work or terminate the
contract on seven days notice to the 
contractor and owner.
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■ If a contractor or subcontractor suspends
work, it need not resume work until it has
been paid all sums due, including interest
and remobilization costs.

■ Contract clauses attempting to prohibit
the new legislation’s suspension and 
termination rights are not enforceable.

Arizona Law And Venue Required 
In All Contracts
Arizona law must govern construction con-
tracts to be performed in Arizona, and any
arbitration or trial arising from the contracts
must be conducted in Arizona.  Clauses to
the contrary will not be enforceable.

Comments and Recommendations: This
new statute raises a number of questions
that we are still evaluating.  The legislation
appears to apply to any project for which
bidding or other plans are first distributed
on or after July 18, 2000 or if the parties
sign a construction contract on or after

January 1, 2001.  Our immediate action
recommendations are as follows:

■ Undertake Immediate Contract Review:
Make sure legal counsel reviews and
revises, as necessary, all private con-
struction contracts (prime contracts,
subcontracts, sub-subcontracts, and
purchase orders) that will be impacted
by this legislation.

■ Public Construction Subcontracts Should
Also Be Reviewed: Because the new legis-
lation made numerous changes applicable
to subcontracts, including those for work
on public projects, review and modify, 
as necessary, all subcontracts and similar 
documents that may be used on state and
local projects after July 18, 2000.

■ Coordinate With Construction Lenders:
Many construction lenders may not be
prepared to approve and disburse con-
struction draws consistent with the new

legislation’s tight payment requirements.
Given the potential for a construction
loan default if a contractor suspends or
terminates for nonpayment, borrowers
should make sure lenders can process
loan requests within the time frames
required under the new legislation. 

■ Emphasize Quality In Contractor and
Subcontractor Selection: Given the
potential for its abuse, careful selection of
your construction partners becomes more
important than ever before.  You should
place a strong emphasis on hiring only
strong, reputable, fair-minded contractors,
subcontractors and suppliers.

Conclusion
We suggest a three-step strategy of contract
modification, contractor selection and
lender coordination as an effective strategy
to minimize the adverse consequences of
this new law. ■


