GOVERNMENT AND ADMINISTRATIVE LAW

Reproduced by permission. ©2009 Colorado Bar Association,
38 The Colorado Lawyer 87 (August 2009). All rights reserved.

The Federal Stimulus Fund—
Effect on False Claims Act Actions

by Richard S. Vermeire

This article provides an overview of recent federal stimulus legislation, including how the legislation affects

claims brought under the False Claims Act.

recently enacted to combat the economic downturn re-

mains unknown. It is clear that the legislation will expand
the reach of federal anti-fraud statutes and ensnare many entities
and individuals desperate for the benefits of the stimulus legisla-
tion but unfamiliar with the pitfalls of accessing such benefits. The
stimulus legislation includes the $700 billion Emergency Eco-
nomic Stabilization Act of 2008 (EESA),! signed into law by for-
mer President George W. Bush on October 3,2008, and the $782
billion American Recovery and Reinvestment Act of 2009
(ARRA),? signed into law by President Barack Obama on Febru-
ary 17,2009.

This article provides an overview of EESA, ARRA, and the
Troubled Assets Relief Program (TARP), as well as the overseeing
of funds provided under these programs. It also discusses liability
under the False Claims Act (FCA).?

T he effectiveness of the massive federal stimulus legislation

Overview of the Federal Programs

Through TARP, the EESA has provided, under the auspices of
the U.S. Department of the Treasury (Treasury), funds to U.S. fi-
nancial institutions to stabilize the financial markets.* The partici-
pating institutions access these funds by selling preferred stock and
warrants to the Treasury through securities purchase agreements
(SPA).°

The $782 billion ARRA, through federal agencies and state
governments, provides federal funds to “promote economic recov-
ery, ... spur| ] technological advances in science and health, [and]
invest in transportation, environmental protection, and other in-
frastructure.”® Colorado is scheduled to receive these stimulus
funds for a variety of infrastructure projects, including:

¢ $171 million for energy and energy efficiency programs and

weatherization improvements’

* $403 million for highways and bridges®

* $102 million for mass transit improvements’

e $31 million for the Clean Water State Revolving Fund.1?

By funding “shovel-ready” projects, the ARRA seeks to immedi-
ately infuse money into the economy through private entities that
engage in competitive bidding for work on the projects.!?

Entities applying for and receiving this federal funding subject
themselves to a variety of laws designed to deter fraud against the
United States, including the FCA.12 The FCA, enacted during the
Civil War to prevent war profiteering, empowers whistleblowers,
known as “qui tam relators” to bring civil actions on behalf of the
United States to recover damages for false or fraudulent claims
made to federal government programs. Since 1986, more than $20
billion has been recovered under the FCA.13

Given the publicity and debate surrounding TARP, ARRA, and
the stimulus package generally, the ultimate recipients of these fed-
eral funds can expect heightened scrutiny and oversight regarding
how they conduct themselves when applying for and spending
these funds. Sen. Chuck Grassley of Iowa, a primary architect of
the 1986 amendments to the FCA, declared that the FCA will
play an important role in prosecuting and ultimately deterring
abuses by those who access such funds. He asked that the Treasury
and the U.S. Department of Justice:

ensure that whistleblowers are treated seriously, their concerns

are reviewed in an expeditious manner, and that any legitimate

claims of fraud, waste, or abuse are aggressively investigated and
prosecuted to the fullest extent of the law, including seeking re-
covery of all funds lost via the FCA.1
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Liability Under the FCA

The FCA enumerates seven bases for liability, the most com-
mon of which are found in 31 U.S.C. § 3729(a)(1) to (3). These

are discussed below.

Section 3729(a)(1)

Section 3729(a)(1) provides liability for a person who:

knowingly presents, or causes to be presented, to an officer or

employee of the United States Government or a member of the

Armed Forces of the United States a false or fraudulent claim

for payment or approval.
A violation of this section can exist, for example, when a person
knowingly presents an inflated invoice for payment to the appro-
priate federal officer.”®

The requirement that the claim be presented to the appropriate
federal government or military officer soon may be eliminated. On
February 24,2009, Sen. Grassley introduced Senate Bill 458,
which would make numerous amendments to the FCA, including
the elimination of any requirement under § 3729(a)(1) that a claim
be presented directly to the federal government or armed forces.
Under the proposed amendment, a claim submitted to a contrac-
tor, grantee, or other recipient will be actionable under § 3729
(a)(1), as long as the money to pay a claim comes from or will be
reimbursed by the government.!¢ This potential change would
have specific application to stimulus-related fraud claims, because
many claims under the stimulus plan, including invoices for state
and local infrastructure projects funded with federal money, will be
presented to states, local governments, or private entities, and not

the federal government. Liability also may arise through fraud—
including bid rigging—in the ARRA’s competitive bidding proc-

ess.l”

Section 3729(a)(2)

Section 3729(a)(2) provides liability for a person who “[k]now-
ingly makes, uses, or causes to be made or used, a false record or
statement to get a false or fraudulent claim paid or approved by the
Government.” To establish liability under this section, the false
record or statement must be material to the government’s decision
to pay or approve the false claim.!® If the government would have
paid the claim regardless of the alleged falsity, or if the defrauded
party was someone other than the United States, the activity is out-
side the scope of the FCA.

A violation of § 3729(a)(2) can occur when a person falsely cer-
tifies compliance with a statute, regulation, or contractual provi-
sion, if the certification is a prerequisite to obtaining government
payment.!? For purposes of the stimulus legislation, this could hap-
pen in a number of ways, from falsely certifying compliance with
the “Buy American” provision of the ARRA,? to falsely certifying
compliance with the Davis-Bacon wage provisions in the ARRA,?!
to falsely certifying compliance with the various representations
and warranties contained in an SPA for TARP funds. Liability un-
der this section also could exist against individuals who make false
certifications in connection with obtaining mortgage relief under

the Making Homes Affordable program.??

Section 3729(a)(3)

Conspiracy also is actionable under the FCA. Section
3729(a)(3) provides liability for a person who “[cJonspires to de-
fraud the Government by getting a false or fraudulent claim al-
lowed or paid.”?

Intent

Unintentional violations are not actionable under the FCA. Al-
though the FCA requires that a person act knowingly, there is no
specific intent requirement.?* Instead, a person acts knowingly un-
der the FCA if that person has actual knowledge of the informa-
tion, acts in deliberate ignorance of the information, or acts in reck-
less disregard of the information.?
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Damages

An FCA claim can have devastating consequences to a defen-
dant. The statute provides for treble damages, as well as a civil
penalty of $5,000 to $10,000 for each false or fraudulent claim.?
The FCA defines a “claim” as:

any request or demand, whether under a contract or otherwise,
for money or property, which is made to a contractor, grantee,
or other recipient if the United States Government provides any
portion of the money or property which is requested or de-
manded, or if the Government will reimburse such contractor,
grantee, or other recipient for any portion of the money or prop-
erty which is requested or demanded.?’

A claim arises whenever the government is asked to “pay out
money or to forfeit money due.”?® Thus, when a defendant know-
ingly submits inflated invoices, each inflated invoice is a separate
false claim, and the civil penalty applies to each invoice.

A defendant may be subject to substantial penalties under the
FCA even if no damages are shown. For example, if a contractor
falsely certified compliance with the Buy American provision, but
there was no damage to the United States because the foreign steel
purchased was the same price as the domestic steel, the contractor
still can be liable for the civil penalties for each falsely certified in-
voice.

Statute of Limitations

The FCA provides for a generous statute of limitations period.
A claim under the FCA can be brought within six years of the date
of the violation, or within three years of the date the facts material

to the right of action are known or reasonably should have been
known by the official of the United States charged with responsi-
bility to act in the circumstances. In no event can a claim be
brought more than ten years after the date on which the violation
was committed.?” The proposed amendments to the FCA would
expand the statute of limitations to ten years after the date on
which the violation occurred.®

Qui Tam Relators

The FCA empowers individual whistleblowers, or gui zam rela-
tors, to file suit in the name of the relator and the U.S. Govern-
ment. The suit is filed i camera and under seal in the U.S. District
Court and served only on the U.S. Attorney General and the U.S.
Attorney for the district where the lawsuit is filed.3! The lawsuit is
not served on the defendant “until the court so orders.”32

Although the lawsuit is under seal, the United States can inves-
tigate the claims made in the lawsuit and determine whether to file
a complaint in intervention and conduct the litigation, or whether
to decline intervention and allow the relator to proceed on his or
her own. This initial period is limited by the FCA to sixty days.
The FCA provides for extensions of this period for good cause, and
it is not uncommon for this period to last six months or longer,
during which time the defendant is unaware of the lawsuit.%

If the government ultimately decides to file a complaint in in-
tervention, it will assume responsibility for conducting the lawsuit,
although the relator remains a party to the lawsuit.* If the govern-
ment decides against intervention, the relator may conduct the ac-
tion on his or her own, although the government is entitled to re-
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ceive copies of all pleadings filed in the action, as well as all deposi-
tion transcripts, and it may intervene in the case at a later date, sub-
ject to a showing of good cause.®

The FCA is attractive from a relator’s perspective for a variety
of reasons. If the government decides to intervene and proceeds
with the action, it will take over the litigation. The relator is enti-
tled to receive between 15 and 25 percent of the proceeds or set-
tlement, depending on “the extent to which the person substantial-
ly contributed to the prosecution of the action.”%¢ If the govern-
ment decides not to intervene, the relator is entitled to receive
between 25 and 30 percent of any recovery.3’

Protections for Whistleblowers

In addition to increased oversight, both the FCA and the stimu-
lus legislation provide additional protections for whistleblowers
who file FCA suits or otherwise bring matters to the attention of
law enforcement and then are retaliated against by their employ-
ers. The FCA provides that any employee who is “discharged, de-
moted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment
by his or her employer”as a result of lawful conduct in furtherance
of an FCA action is entitled to be made whole.3® The FCA pro-
vides various forms of relief, including reinstatement at the same
seniority level, two times the amount of back pay and interest on
the back pay, and litigation costs and attorney fees.>?

The ARRA also contains express protections for whistleblow-
ers.*? An employee of an entity receiving the stimulus funds under
the ARRA may not be “discharged, demoted, or otherwise dis-
criminated against” in response to the employee’s disclosure of in-
formation, including when made in the ordinary course of per-
forming his or her job duties,* that the employee reasonably be-
lieves is evidence of, inter alia, gross mismanagement of an agency
contract or grant relating to covered funds, or a gross waste of cov-
ered funds.” The ARRA contains a detailed procedure outlining
the inquiry to be conducted by the appropriate agency once an em-
ployee complains about retaliatory treatment to the relevant in-
spector general, and the relief available to the employee, including
reinstatement with back pay, abatement of the reprisal, and pay-

ment of the employee’s costs and expenses, including attorney
fees.®

Options for Defendants

The FCA provides a defendant with some unique defenses and
options. The FCA does not allow a relator to simply package pub-
lic knowledge into a lawsuit. A relator’s lawsuit is subject to dis-
missal on jurisdictional grounds if the lawsuit is based on a prior
public disclosure of allegations or transactions in a civil, criminal,
or administrative hearing; in a government report, hearing, investi-
gation, or audit; or from the news media, unless the relator is the
original source of the information.* The FCA defines an “original
source” as “an individual who has direct and independent knowl-
edge of the information of which the allegations are based and has
voluntarily provided the information to the government before fil-
ing” an FCA action.* Under the proposed amendments to the
FCA, however, a defendant’s power to dismiss a relator’s lawsuit
based on a prior public disclosure could be severely limited, if not
foreclosed.*

Further, a person who has committed a violation of the FCA
can reduce the amount of his or her damages by self-reporting the

violation to the government. Such a report must be made within
thirty days after the date on which the person first obtained the in-
formation, and that person must fully cooperate with any subse-
quent government investigation. In such an event, the FCA pro-
vides for a recovery of double, instead of treble, damages, and no
imposition of a civil penalty.#”

Oversight of Funds

In addition to the increased scrutiny from the press and Con-
gress, the stimulus legislation contains several provisions to
strengthen oversight of these funds. These are discussed below.

Inspectors General

The ARRA requires agency inspectors general to investigate
fraud claims.* To promote these efforts, the ARRA provides more
than $200 million for various agency inspectors general and au-
thorizes the inspectors general, in addition to reviewing company
records, to “interview any employee of the contractor, grantee, sub-
grantee, or agency regarding such transactions.”* A special in-
spector general has been appointed to oversee the TARP funds.
The SIGTARP, as he is known, has already committed to build-
ing “a robust whistleblower system that will both encourage indi-
viduals to come forward and protect those individuals once they
have done s0.”°* A SIGTARP Hotline has been set up to receive
information from whistleblowers by Internet, telephone, e-mail,
and fax.5!

General Accounting Office Investigations

The ARRA requires the General Accounting Office (GAO) to
conduct ongoing oversight regarding the use of stimulus dollars. It
also requires that all recipients of stimulus funds agree to the GAO

audit process.*?

Recovery Accountability and Transparency Board

The “RAT” Board is charged to conduct “oversight of covered
funds to prevent fraud, waste and abuse.”>* The ARRA empow-
ers the RAT Board to conduct its own independent audits and re-
views and to hold public hearings.>* The findings of the RAT
Board, as well as findings from the GAO and the inspectors gen-
eral, will be made publicly available on a website.”

Conclusion

For many, the stimulus funds can be a life-line during the eco-
nomic downturn. The recipients of such funds, whether they be fi-
nancial institutions, construction contractors, or homeowners, must
be mindful that by applying for and receiving federal funds, stimu-
lus-related or otherwise, they may face potential liability under the
FCA and other federal statutes.
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