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Under the Endangered Species Act (ESA), 16 U.S.C. § 1531 et seq., the Secretary, when listing a
species as threatened or endangered, must also “designate any habitat of such species which is
then considered to be critical habitat.” Id § 1533(a)(3)(A). Notwithstanding the fact that critical
habitat is defined as habitat that is, or has features that are, “essential to the conservation of the
species,” id. § 1532(5)(A), section 4(b)(2) of the ESA grants the Secretary authority to exclude
from a designation “any area” where, in his judgment, “the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical habitat.” Section 4(b)(2) states:

The Secretary shall designate critical habitat, and make revisions thereto, under
subsection (a)(3) on the basis of the best scientific data available and after taking into
consideration the economic impact, the impact on national security, and any other
relevant impact, of specifying any particular area as critical habitat. The Secretary may
exclude any area from critical habitat if he determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part of the critical habitat, unless he
determines, based on the best scientific and commercial data available, that the failure to
designate such area as critical habitat will result in the extinction of the species
concerned.

Id. § 1533(b)(2). Not surprisingly, the Secretary’s exercise of this exclusion authority is
controversial and continues to spawn litigation thirty years after the authority was granted to him.
The purpose of this memorandum is to explain the legal considerations that should guide the
Secretary’s exercise of his exclusion authority.



L. BACKGROUND
A. Overview
1. Statutory framework

The subject of this opinion, section 4(b)(2), is a part of section 4 of the ESA, which generally
governs the listing and delisting of species and designation of critical habitat, as well as related
issues including recovery planning and post-delisting monitoring. As relevant here, section
4(a)(1) imposes the duty to list species, and section 4(a)(3) imposes the duty to designate critical
habitat. Section 4(b)(1) provides guidance as to the information relevant to making listing
determinations under section 4(a)(1), and section 4(b)(2) provides guidance as to the information
relevant to making critical habitat designations under section 4(a)(3). Section 4(b)(2) also
authorizes the Secretary to exclude areas from critical habitat designations. Section 4(b)(3) sets
up a process for interested persons to petition the Secretary to list or delist a species or revise a
critical habitat designation. Sections 4(b)(4)—7) set forth the procedural requirements for
rulemaking to list, delist, or designate critical habitat, and section 4(b)(8) provides substantive
requirements for the preambles of those rules.

“Critical habitat” is defined in section 3(5) of the ESA. The regulatory impact of designated
critical habitat under the ESA derives solely from section 7. Under that section, federal agencies,
in consultation with the Secretary, must ensure that their actions are not likely to jeopardize the
continued existence of a listed species or result in the “destruction or adverse modification” of
critical habitat. 16 U.S.C. § 1536(a)(2).

The implementing regulations for designating critical habitat are found at 50 C.F.R. part 424.
2. Legislative and regulatory history

The original text of the ESA in 1973 introduced the concept of critical habitat with little
explanation: Congress mandated that federal agencies insure that their actions did not “result in
the destruction or modification of habitat [of a listed species] which was determined by the
Secretary, after consultation with the affected States, to be critical.” Pub. L. 93-205, § 7, Dec.
28, 1973, 87 Stat. 892. Other than requiring consultation with the affected States, Congress did

not provide any guidance with respect to or limitation on what areas should be designated as
critical habitat.

The first formal effort at providing guidance regarding critical habitat was in the Fish and
Wildlife Service’s (FWS’s or Service’s) first regulations implementing the interagency
coordination procedures of the ESA.! These regulations, promulgated in 1978, defined “critical

1 Much of the Secretary’s authority for implementing the ESA has been delegated to the FWS, but the authority to
designate critical habitat has been delegated only so far as the Assistant Secretary for Fish and Wildlife and Parks.
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habitat” as “any air, land, or water area . . . or any constituent thereof, the loss of which would
appreciably decrease the likelihood of the survival and recovery of a listed species or a distinct
segment of its population. The constituent elements of critical habitat include, but are not limited
to[,] physical structures and topography, biota, climate, human activity, and the quality and
chemical content of land, water, and air.” 43 Fed. Reg. 869, 874-75 (Jan. 4, 1978) (codified at
50 C.F.R. § 402.02 (1978)). The elements were all related to the biological needs of the listed
species. In designating critical habitat, no consideration was to be given to the impacts of such
designation on human activities. In fact, FWS expressly rejected the inclusion of
“socioeconomic or cultural factors unrelated to the biological needs of a listed species” within
the criteria for designation. 43 Fed. Reg. at 872.

Soon after this rule was issued, the Supreme Court issued its historic decision in Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978), enjoining construction of the Tellico Dam because
it would have jeopardized the endangered snail darter and destroyed its critical habitat.
Responding quickly, Congress amended the ESA in 1978 to make five significant changes in the
law governing critical habitat, all of which are important to an understanding of the Secretary’s
exclusion authority.

First, Congress provided a statutory definition of critical habitat that was narrower than the
FWS’s regulatory definition. It defined critical habitat in relation to areas or features “essential
to the conservation of the species,” rather than as areas “the loss of which would appreciably
decrease the likelihood of the survival and recovery of a listed species.” The definition of
“critical habitat” in the 1978 amendments is the same as it is today:

(i) the specific areas within the geographic area occupied by the species, at the
time it is listed in accordance with the provisions of section 4 of this Act, on
which are found those physical or biological features (I) essential to the
conservation of the species and (II) which may require special management
considerations or protection; and

(ii) specific areas outside the geographical area occupied by the species at the time
it is listed in accordance with the provisions of section 4 of this Act, upon a

determination by the Secretary that such areas are essential to the conservation of
the species.

Pub. L. 95-632, § 2, 92 Stat. 3751 (1978) (codified at 16 U.S.C. § 1532(5)(A)).

Second, Congress explicitly required the Secretary, when making a designation, to do so only
“after taking into consideration the economic impact, and any other relevant impact of making
the designation.” Id. at § 11(7), 92 Stat. at 3766 (now codified at 16 U.S.C. § 1533(b)(2)). As
explained below, Congress wanted the Secretary to understand the costs on human activity of
making a designation before he made a decision and thereby provide an opportunity to minimize
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