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Fennemore Craig, P.C.

Cathy L. Reece (No. 005932)

Keith L. Hendricks (No. 012750)

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012-2913

Telephone: (602) 916-5000

Email: creece@fclaw.com

Email: khendric@fclaw.com

Attorneys for Official Committee of Investors

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre Chapter 11
OBJECTION TO UNIVERSITY & ASH
Debtor. SETTLEMENTS BY INVESTORS

COMMITTEE

Date: November 10, 2008
Time: 1:00 p.m.

The Official Committee of Investors (“Investors Committee”) hereby files its
Objection to the University & Ash Settlements which is currently scheduled to be heard
November 10, 2008. On November 5, 2008 after 5 p.m., the Debtor filed a “Supplement”
to the Motion, but attached a brand new settlement agreement (“New Settlement
Agreement”) with a completely different structure and significantly different terms (“New
Settlement Motion”). The proposed amended notes and deeds of trust were not attached
and have not been provided. The New Settlement Motion was filed and served two
business days before the hearing. Upon information and belief, some of the investors may
have received an email on November 6, 2008 with the brand new settlement attached and
others have not seen it yet.

The Investors Committee objects to the New Settlement Motion for several
reasons. First, the New Settlement Motion has been significantly changed from the one
noticed to the investors. The investors must be given a reasonable time and opportunity to
understand and evaluate the New Settlement Motion. To further aggravate the situation,
the Investors Committee has received no documents from University & Ash despite its

repeated requests and its subpoena and was not allowed to depose their witness until
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5 p.m. the business day before the hearing. As a result, the hearing must be continued.
Second, the New Settlement Motion has significant provisions that can only be instituted
under a plan of reorganization and will substantively predetermine the terms of the
treatment of the Borrowers and the investors in these loans. As such it is a sub rosa plan
and cannot be approved under a 9019 Motion. Its approval must await the plan
confirmation. Third, the business terms of the New Settlement Motion are not reasonable.
The terms swing too far in favor of the Borrowers, create unreasonable risk for the
investors, are illusory and minimize the chance of recovery. Fourth, the Debtor has no
authority to agree to such extreme modifications to the lender-borrower transactions.
Fifth, the Debtor has no interest in the two Roosevelt Gateway loans and only a negligible
interest in the University & Ash loan. (The Debtor may only have $168,180 in the $30
million University & Ash loan.) It appears that the primary reason the Debtor is entering
into this settlement is because of the alleged lender liability exposure which exists solely
because of its alleged failure to fund the University & Ash loan. This settlement was
being made “to buy peace” with an aggressive borrower in the face of a motion to appoint
a trustee. The Debtor is trying to use the assets of the investors as a way to satisfy its own
exposure. This conflict of interest violates the Debtor’s fiduciary duty to the principals it
serves and irreparably damages the investors. This kind of action can not be a reasonable
exercise of the Debtor’s business judgment.

I INADEQUATE NOTICE OF THE NEW SETTLEMENT MOTION

The New Settlement Motion significantly changed the terms of the settlement. It
was filed two business days before the hearing after 5 p.m. Some of the investors may
have received it by email one business day before the hearing and others have not seen it.
This can hardly be determined to be adequate and meaningful notice. The investors must
be given a reasonable time and opportunity to understand and evaluate the New
Settlement Motion. To further aggravate the situation, the Investors Committee has
received no documents from University & Ash despite its repeated requests and its

subpoena. Plus, in order to provide documents for the deposition and presumably the
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hearing on this $43 million settlement, University & Ash’s counsel was requiring the
Investors Committee to execute a confidentiality agreement. Of course, they did not bring
this up until the day before the deposition. Also, the Investors Committee was not
allowed to depose the University & Ash witness until 5 p.m. the business day before the
hearing. The Investors Committee also brings to the Court’s attention that the draft
amended note and loan documents were not attached to the Supplement and were not
served on investors or the Investors Committee. Given the nature of the New Settlement
Agreement and the lack of the amended loan documents, there is a serious question about
the adequacy of the notice given to the investors. As a result, the hearing must be

continued.

II. THENEW SETTLEMENT MOTION IS REALLY A SUB ROSA PLAN
AND CANNOT BE APPROVED AS A 9019 MOTION

The new settlement has significant provisions that can only be instituted under a

plan of reorganization and will substantively predetermine the terms of the treatment of
the Borrowers and the investors in these loans. As such, it is a sub rosa plan and cannot
be approved under a 9019 Motion. Its approval must await the plan confirmation.

It is well established that a settlement which has the effect of dictating the terms of
the debtor’s plan of reorganization prior to the confirmation process cannot not be
approved. See In re Braniff, 700 F.2d 935, 940 (5th Cir.1983) (“The debtor and the
bankruptcy court should not be able to short circuit the requirements of Chapter 11 for
confirmation of a reorganization plan by establishing the terms of the plan sub rosa ...”);
In re Iridium, 2005 WL 756900 at *7 (“the trustee *169 is not authorized to enter into a
settlement if it results in a de facto or sub rosa plan of reorganization™); In re Crowthers
McCall Pattern, Inc., 114 B.R. 877, 887 (Bankr.S.D.N.Y.1990) (“A transaction which
would effect a lock-up of the terms of a plan will not be permitted”).

The Braniff Court, for instance, refused to approve two settlements by the debtor
that purported to resolve disputes with certain of its secured and unsecured creditors.

Those settlements involved a complex transfer of cash, aircraft, equipment, leases and
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landing slots in exchange for travel scrip, notes and a profit participation in the purchaser.
Braniff, 700 F.2d at 938. The proposed agreements would have required the debtor to
distribute travel scrip in any plan of reorganization, a requirement the Fifth Circuit
declared impermissibly “had the practical effect of dictating some of the terms of any
future reorganization plan.” Id. at 939-40. As that court recognized, “[t]he debtor and the
Bankruptcy Court should not be able to short circuit the requirements of chapter 11 for
confirmation of a reorganization plan” by establishing the essential terms of a plan in
connection with a separate agreement. Id. at 940.

Following Braniff, courts have refused to condone settlement agreements that do
far less than Debtor’s sweeping proposals to modify the protections otherwise afforded its
investors. In the Continental Air Lines case, for instance, the bankruptcy court approved
two of the debtor’s post-petition aircraft leases. Creditors appealed, contending that the
proposed leases “represent pieces of a creeping plan of reorganization” and that they
“could have defeated a plan of reorganization containing the leases.” 780 F.2d at 1227,
1228. The Fifth Circuit vacated the bankruptcy court’s decision, noting that the
protections afforded by the confirmation process “might become meaningless” if they
could be avoided piecemeal through agreements reached prior to confirmation. Id. at
1227-28 (“[ulndertaking reorganization piecemeal pursuant to § 363(b) should not deny
creditors the protection they would receive if the proposals were first raised in the
reorganization plan”).

Here, Debtor’s attempt to summarily modify the lender-borrower relationships in
three loans in the aggregate of over $43 million is beyond the pale. And while the
investors may eventually vote on a plan, that right will be meaningless if Debtor
effectuates these pre-plan settlements that irrevocably limit the options available at the
time of confirmation for these three loans. In the Bankruptcy Case, the Agency
Agreements and the Operating Agreements have not been assumed by the Debtor yet the
terms of the settlement contemplate many actions by the Debtor which will require

performance by the Debtor for the next 15 years. The New Settlement Agreement is

4.
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being entered into by “Mortgages Ltd. in its capacity as debtor and debtor in possession”
according to the opening paragraph and is signing “for itself and on behalf of the Loan
Beneficiaries.” In addition, the New Settlement Agreement at Section 2(g) (which is
attached to the New Settlement Motion) indicates that under a plan of reorganization the
three loans may be transferred into a new ML Holding Company (or a separate entity for
each loan) which will be created to hold the ownership interests in the three notes and
deeds of trust. This provision is clearly beyond the scope of a 9019 Motion and can not
be implemented by a 9019 Motion. Finally, the New Settlement Motion purports to
reduce the amount of the University & Ash claim against the estate by almost $15.4
million which represents an almost 50% payout on their alleged unsecured claim on the
University & Ash claim which has been filed against the estate. Other unsecured creditors
have not been paid and may not receive the same percentage distribution. This reduction
of almost $15.4 million also guarantees that the investors in the University & Ash Note
will receive at best only 50% of their proceeds from their interest in the note and deed of
Trust. This is all being done on less than 2 business days notice, without the protections
or right to vote on this significant change and without the benefit of an adequate
disclosure statement. Pre-petition claims of the Borrowers should not be paid absent a

confirmed plan of reorganization. In re Airbeds, Inc. 92 B.R. 419, 424 (9" Cir. BAP

1988). Thus the New Settlement Motion is an attempted “end run” around the protections
afforded to the investors under the Bankruptcy Code, and as they are sub rosa, they

cannot be approved.

III. THE TERMS OF THE NEW SETTLEMENT MOTION ARE NOT
REASONABLE

The terms of the New Settlement Agreement are not within the zone or range of a

reasonable settlement. Both the business and legal terms swing too far in favor of the
Borrowers, create unreasonable risk for the investors, are illusory and minimize any
chance of recovery. The facts are as follow:

1. The Debtor has agreed to restructure three separate loans with three separate
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Borrowers in one New Settlement Agreement. The Borrowers are University & Ash,
LLC (“UA”), Roosevelt Gateway LLC (“RG”) and Roosevelt Gateway II LLC (“RGII”).
Each Borrower has given a separate note, separate deed of trust on its property and other
security interest in its collateral to the Debtor. Each note has a separate set of investors
with undivided fractional interests and each deed of trust has separate beneficiaries from
the other deeds of trust. All three properties are presently raw land. The three loans are
cross defaulted but not cross collateralized except that each of the RG Loan and the RGII
Loan are subject to a second deed of trust in favor of the other’s lender. Only the UA loan
was to be a construction loan.

2. The restructure proposed as set forth in Section 2 of the New Settlement
Agreement is as follows:

(a)  The University & Ash Loan (“UA Loan”) principal is reduced from
$30,300,000 to $14,900,000, a reduction of $15,400,000;

(b)  The interest rate on the UA Loan, the Roosevelt Gateway LLC loan
(“RG Loan”) and the Roosevelt Gateway II LLC loan (“RGII Loan”) are decreased from
the current rates of 14.5%, 14.75% and 13.25%, respectively, to an interest rate of 6.68%
for a period of 10 years and then the interest rate is increased to 15.2% thereafter, which
interest is accrued but not compounded and is paid only out of “Net Cash Available for
Distribution”. This results in a significant decrease in the rates the Borrowers agreed to
pay at the expense of the investors in the notes.

(c)  Payments under any proposed amended notes will be paid out of Net
Cash Available for Distribution. Because the properties are not projected to produce any
cash flow for 5 years, there will not be any payments to investors for at least 5 years.

(d)  Under Section 2(e), the final maturity date of the loans is extended
out for 15 years unless the Net Cash Available for Distribution repays the loans prior to
that time. If any aspect of the bankruptcy proceeding causes a delay in the development
of any of the projects, in the Borrowers’ judgment, then the 15-year final maturity date

and interest accrual is tolled for the duration of the delay. Debtor concedes that the loans

-6-
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can only be repaid based upon a sale of the UA property and the RG properties and
Debtor projects a holding period of 10 to 14 years before the investors would receive any
significant payments on the loans. Thus what was intended to be a short term construction
loan has been changed to a long term hold to the detriment of the investors.

(e)  The Borrowers on UA and RG propose to find a joint venture partner
(“JV Partner”) to put up equity (which the Borrowers apparently are not capable of doing)
and to obtain a new construction loan to build student friendly apartments on each
property where the total cost is approximately $139 million including land cost on each
site. The Debtor and Borrowers envision for each site a construction loan of
approximately $105 million, a Mezzanine Loan of $14 million and new equity from the
JV Partner of $8 million. The Borrowers intend to give a preference to the new JV
Partner on the contributed capital plus 50% of all cash received from the operation and
sale of the projects. The whole purpose is to turn two pieces of raw land into two finished
apartment projects by holding the investors funds hostage for 135 years.

(f)  To obtain a pre-development loan, a construction loan or a permanent
loan, the Borrowers intend to give the new lender a first priority lien on the property of the
Borrower. While Section 2(h) is not drafted very clearly and we have no loan documents
to review, it may be that the Debtor intends that all three properties may be given as
security for a construction loan on the first property. Clearly, where the RGII investors
have a second deed of trust on the RGI property, they would be forced to subordinate or
effectively give up their collateral to secure a loan on the RGI property and in essence will
be in third position. Thus the Debtor wants to allow the Borrowers to use each investor’s
individual collateral to secure a loan for another Borrower. The concept that the Debtor,
which is a fiduciary for each of the investors, could suggest that it is acceptable for it, as
agent, to use (by subordination) the collateral of one investor group to secure a loan for
another Borrower on a separate property in which the one investor group has only a
collateral interest is truly amazing. In order to secure such new loans, under Section 2(h)

the investors are required to subordinate their deeds of trust to the new loan.

-7
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(g)  Further, after funding of the new loan or any Additional Funding, the
investors are required under the last half of Section 2(f) to release any right to ever
foreclose under their deeds of trust. The sole remedy from that point forward will be to
receive a distribution of Net Available Cash Flow when and it is available. In this event,
the normal short term mortgages will be turned into long term cash flow mortgages on
projects in which they virtually have no say. The investors are suddenly in the
development business against their will.

(h) In Section 3 of the New Settlement Agreement, the Debtor also
proposes to allow the Borrowers to obtain “Additional Funding” in the form of loans or
equity from third parties or from principals or affiliates of the Borrowers. The only time
consent is required is if there would be a Material Deviation from Economic Results and
then the consent would be given by Debtor as manager of the new proposed ML Holding
Company or as agent for each of the new limited liability companies which may be form.
Thus, the investors really will not have a say in any such funding. The Borrowers can
give away additional portions of the cash flow to pay for the Additional Funding and thus
effect the Net Cash Available for Distribution available to pay the loans.

(i) Also, under the last sentence of Section 2(f), the Borrowers could
take away the investors’ ability to foreclose their loans by simply having an affiliate make
a minor Additional Funding while trying to find a construction loan and JV Partner. Since
the investors have no approval rights on Additional Funding except as described above,
the Borrowers could turn the investors’ rights into a cash flow mortgage without ever
getting a construction loan.

() Upon Court approval, the settlement becomes effective under Section
5 and then under Section 4 the guarantees of the loans are extinguished and the
Guarantors walk without any further liability. Further, the release language of Section 5 is
overly broad, can be read to release other claims of the Loan Beneficiaries in unrelated
loans, and should be limited to only these loans.

(k)  Under Section 2(1) of the New Settlement Agreement, the definition

-8-
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of “Net Cash Flow from Operations” allows the Borrowers to deduct in subsection (i)
repayment of all new loans to the Borrowers and in subsection (ii) the repayment of all
Additional Funding (which could include the equity of the Borrowers). As a result, the
purported split of such net cash flow with 75% to go to the investors is illusory. It is
speculative as to whether the investors will receive anything since they will be
subordinate and junior to all Additional Funding and basically all indebtedness on the
properties.

3. The New Settlement Agreement does not provide for adequate investor
protection and in fact gives way too much power to each Borrower. For instance, there is
no requirement that the amount of the construction loan, the Mezzanine loan and equity
provided must be equal to the estimated costs of the project. There are no standards for
how much equity interest can be given to a JV Partner. Under Section 2(f), the investors
are required to subordinate their deeds of trust with only a vague standard of any
subordination agreement commercially reasonably required by the lender. Since the
investors have a total of $43 million invested in notes given by the Borrowers and the
Borrowers only have maybe $5 million to $8 million in the projects, it seems strange that
the investors have virtually no approval rights when they have far more at risk than the
Borrowers.

4, Under Section 2(g), the Debtor proposes to create a new holding company
to hold all three of the loans. The new ML Holding Company will have a board which
may provide “input” to the Borrower under Section 2(k) but has virtually no approval
rights. If approvals are required, the Debtor asserts that it can give the approval on behalf
of the investors as their agent. Any time that the approval of the investors is required, if
the Borrower alleges that the approval was unreasonably withheld, the Borrower can toll
interest accrual under the last sentence of Section 2(h) until a court of competent
jurisdiction determines whether the consent or approval was unreasonably withheld.

5. Under Section 2(1), the Net Cash Available from Operations is to be paid

75% to the investors and 25% to the Borrower and Net Cash Available from Capital

-9.
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Transactions is paid 50% to the investors and 50% to the Borrowers. A review of the
projection attached to the New Settlement Agreement reveals that in 10 years the
investors could theoretically recover (if everything turns out to be true) $47,040,000 and
the Borrowers could recover $38,451,398. In 14 years, the investors could theoretically
recover $64,064,000 and the Borrowers could recover $63,997,443. The investors, who
have four times as much money involved in the projects, recover a little more than the
Borrowers since the transaction is slanted to favor the Borrowers at the expense of the
investors.

6. Under Section 2(m) of the New Settlement Agreement, if the Borrowers
allege that the ML Holding Company has unreasonably withheld a consent as required in
that paragraph, the Borrowers for a period of 2 years can purchase the property at the
appraised value which in today’s market may be less than the amount of the loans. This is
just another strong-arm tactic in favor of the Borrowers to prevent the investors or the
Debtor from withholding an approval on a close question of reasonableness.

7. Under Section 5(a) of the New Settlement Agreement, the settlement is
implemented and becomes effective prior to a plan being confirmed so that the investors
never really have a chance to vote on the proposal if the Court approves the settlement.

8. The New Settlement Agreement in Section 6 and 7 provides for mutual
release of the Borrowers of all claims against the Debtor and vice versa and a release of
the Guarantors in Section 4. These releases clearly are to the benefit of the Debtor against
whom the Borrowers have alleged claims and filed a $155 million lender liability claim in
this proceeding. The Borrowers do not have any claims against the investors that are
credible, so that this New Settlement Agreement’s main purpose is to protect the Debtor at
the expense of the investors. The Debtor has a clear conflict of interest in this matter.

9. The Debtor and Borrowers have not filed or provided the amended and
restated loan documents which should be reviewed for their provisions. The New
Settlement Motion should not be approved without any opportunity for the Investors

Committee and investors to review the loan documents.

-10 -
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IV. THE DEBTOR DOES NOT HAVE AUTHORITY TO BIND INVESTORS
OR THE MP FUNDS TO THE TERMS OF THE SETTLEMENT

As more fully explained in the Investors Committee’s “Statement of Position” and

“Supplement to Statement of Position” filed in this matter, the Debtor as Agent or
Manager has limited authority and such authority does not include the extreme actions
required for the New Settlement Motion. The Debtor has no authority to agree to such
extreme modifications to the lender-borrower transaction. Among other things, the
principal is significantly reduced; the interest rates are reduced; the guarantees are
released; the maturity is extended 15 years; the short term loans are turned into permanent
15-year financing; there is no cash payment to the investors for at least 5 years while the
Borrowers are allowed to pull out significant development fees; the subordination terms
do not protect the investors and could result in the liens being extinguished without any
payment to investors; the remedy of foreclosure is extremely compromised; and the
buyout provision for fair market value wipes out the ability of the investors to recover the
property itself. The Debtor has no authority to agree on behalf of the investors to any of
these items, let alone all of them.

As stated in the Supplement, these issues of authority are intended to be used to
protect the Investors and the Collateral. The Debtor, as the servicing agent or collection
agent or as the Manager with regards to the collection of the Loans, must also exercise its
responsibilities in a manner to protect the Loans and Collateral. The specific issues raised
herein demonstrate how the terms of the New Settlement Agreement do not protect the
Investors and are thus outside the scope of authority for the Debtor.

In analyzing the New Settlement Motion, one over-riding fact must be kept in
mind: The Debtor is acting as a fiduciary for other people’s money. It came from
investors or other entities, including hundreds of individuals, including many elderly
investors who depend on this money. This is not a business deal to many of these
investors; it is their life savings — life savings that some of these elderly investors cannot

access and are relying on for their continued support in a troubled market. In other words,

“11-
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the Debtor is playing with other people’s money. The Debtor itself has only $168,180 in
the $30 million UA Loan and nothing in the RG Loan or the RGII Loan. The Investors
Committee’s goal in this matter is not to be obstructionist or unreasonable, but it is simply
to protect the investors’ rights and to get as much of the investors’ money back to them as

soon as possible.

V. DEBTOR HAS NOT SATISFIED ITS REASONABLE BUSINESS
JUDGMENT WHILE STILL MEETING ITS DUTIES OF CARE,
COMPETENCE OR DILIGENCE TO THE INVESTORS

This New Settlement Motion does not satisfy Debtor’s obligation as agent or under

the business judgment rule to act with the care, competence and the diligence required of
agents in similar circumstances, for a variety of reasons.

The Debtor has no interest in the two Roosevelt Gateway loans and only a
negligible interest in the University & Ash loan. (The Debtor may only have $168,180 in
the $30 million UA Loan.) Yet the primary reason the Debtor is entering into this
settlement is because of its lender liability exposure due to its alleged failure to fund. This
settlement is being made “to buy peace” with the aggressive Borrowers in the face of a
motion to appoint a trustee. The Debtor is trying to use the assets of the investors as a
way to satisfy its own exposure. The investors did not cause this problem. They are
innocent victims of alleged misconduct by their agent, the Debtor. To the extent that the
Borrowers are able to argue that there might be lender liability claims against the
investors, it is only because of the Debtor’s actions, not the investors. Any remedy which
the investors might have against the Debtor to make up for this alleged problem will be
inadequate and the investors may never be made whole. This conflict of interest violates
the Debtor’s fiduciary duty to the principals it serves and irreparably damages the
investors.

The investors unfairly bear the risk of this settlement. Significantly, there is no
analysis by the Debtor in either its original Motion or the New Settlement Motion. There
are no third party market studies showing the feasibility of these student apartment

projects. No analysis showing the impact of the current economic market on the viability

-12 -
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of obtaining new financing or on the projects. There is no valuation analysis showing the
“as complete” values which would justify this risk and the release of guarantees.

This New Settlement Agreement violates the Debtor’s obligation to act with the
care, competence and diligence exercised by agents in similar circumstances.

Specifically, Section 8.08 of the Restatement (Third) Agency provides:

Subject to any agreement with the principal, an agent has a
duty to the principal to act with the care, competence, and
diligence normally exercised by agents in similar
circumstances. Special skills or knowledge possessed by an
agent are circumstances to be taken into account in
determining whether the agent acted with due care and
diligence. If an agent claims to possess special skills or
knowledge, the agent has a duty to the principal to act with the
care, competence, and diligence normally exercised by agents
with such skills or knowledge.

The Debtor serves as an agent, or otherwise manages, a loan portfolio of nearly $1 billion,
substantially all of the portfolio being comprised of other people’s money (the investors,
etc.). The Debtor should accordingly be held to a high standard of care. Although the
Debtor’s breach of its duty of loyalty is addressed below, it’s duties of care, competence
and diligence are expressly implicated here. It has not met those duties.

Moreover, due to the power of attorney and agency relationships, the scope of the
agent’s authority must be strictly constructed. It is well established that courts must
strictly construct the grant of authority in a power of attorney. Lightning Delivery Co. v.
Matteson, 45 Ariz. 92, 97 39 P.2d 938, 941 (1935) (“[i]t must be kept in mind that under
all the authorities powers of attorney should be strictly construed and that the courts
should never by construction extend the power they confer beyond that given in terms, or
is absolutely necessary to carry that conferred into effect”); Archbold v. Reifenrath, 744
N.W.2d 701, 708 (Neb. 2008) (“[pJowers of attorney are by necessity strictly construed,
and broad encompassing grants of power are to be discounted”).

This New Settlement Motion does not satisfy the business judgment rule. The
business judgment rule presumes that “in making a business decision the directors of a

corporation acted on an [1] informed basis, [2] in good faith and [3] in the honest belief
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that the action taken was in the best interest of the company.” United Dairy of Ariz. v.
Schugg, 212 Ariz. 133, 140, 128 P.3d 756, 763 (Ariz. Ct. App. 2006). In this case, the
Debtor has a duty to be acting on behalf of the investors, with whose money it is making
deals.

By acting as set forth above, the Debtor has placed its own interests above the
interests of the investors. This conflict for the Debtor prevents this decision from being a
reasonable exercise of the business judgment rule and constitutes a breach of the Debtor’s
duty to its principals.

The Debtor also owes a duty of loyalty and a duty to not self deal to the investors
and should be required to live up to that standard. In particular, Section 8.02 of the
Restatement (Third) of Agency provides that “[a]n agent has a duty not to acquire a
material benefit from a third party in connection with transactions conducted or other
actions taken on behalf of the principal or otherwise through the agent’s use of the agent’s
position.” Similarly, Section 8.05(1) of the Restatement (Third) of Agency provides that,
“[a]n agent has a duty (1) not to use property of the principal for the agent’s own purposes
or those of a third party.” As noted above, the Debtor failed to provide the additional
construction funds and now is forced to settle the lender liability allegations and the threat
of a trustee motion at the expense of the investors. This is the very definition of an agent
using its principal’s property for the agent’s own purposes.

Therefore, the Investors Committee requests that the New Settlement Motion be
denied.

DATED this 7th day of November, 2008.
FENNEMORE CRAIG, P.C.

By /s/ Cathy Reece (005932)

Cathy L. Reece

Keith L. Hendricks
Attorneys for the Official Committee of
Investors
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FENNEMORE CRAIG, P.C.

PHOENIX

COPY of the foregoing emailed or mailed
this 7° day of November, 2008 to the parties
on the attached Service List.

/s/ Susan Stanczak-Ingram

2128612
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File an Answer/Response/Objection to a Motion:

2:08-bk-07465-RJH Mortgages L.td. CASE CONVERTED on 06/24/2008
Type: bk Chapter: 11 1 Office: 2 (Phoenix)
Judge: RITH Assets: y Case Flag: Appeal, Exhibits

U.S. Bankruptcy Court
District of Arizona

Notice of Electronic Filing

The following transaction was received from CATHY L. REECE entered on 11/7/2008 at 8:28 PM AZ
and filed on 11/7/2008

Case Name: Mortgages Ltd.

Case Number: 2:08-bk-07465-RJH

Document Number: 951

Docket Text:

Objection to Motion/Application to University & Ash Settlements by Investors Committee (related to
motions(s)[570]) filed by CATHY L. REECE of FENNEMORE CRAIG on behalf of Official
Committee of Investors (related document(s)[570] motion Motion to Approve Compromise/Settlement)
(Attachments: # (1) Service List). (REECE, CATHY)

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:C:\Documents and Settings\sstancza\My Documents\Mtg Ltd - Objection to
University & Ash Settlement.pdf

Electronic document Stamp:

[STAMP bkecfStamp ID=875559564 [Date=11/7/2008] [FileNumber=12576002-0

] [467d2c07be20aa45¢40ded686356da02dc1ef37e0ba69fcale7f8684dd1811547c4
€54a918df4045d3effe2076962354ecb7{fa0023cfoddfade629¢8e020acal]

Document description: Service List

Original filename: C:\Documents and Settings\sstancza\My Documents\Mtg Ltd - Service List as of 10
27 08.pdf

Electronic document Stamp:

[STAMP bkecfStamp ID=875559564 [Date=11/7/2008] [FileNumber=12576002-1
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2:08-bk-07465-RJH Notice will be electronically mailed to:

TODD M. ADKINS on behalf of Mortgages Ltd.  tadkins@)jsslaw.com,
bstevens@jsslaw.com;dsharp@jsslaw.com;mgoudreau@jsslaw.com;khodges@jsslaw.com

https://ecf.azb.uscourts.gov/cgi-bin/Dispatch.pl?591598154749771 11/7/2008
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