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In re:

Mortgages Ltd.,

Debtor,

IT IS HEREBY ADJUDGED
and DECREED this is SO
ORDERED.

The party obtaining this order is responsible for
noticing it pursuant to Local Rule 9022-1.

Dated: September 03, 2008

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

t CY RULES 4001(b) AND
(c) AND LOCAL BANKRUPTCY
RULE 4001-4

3172853v1(60069.1)
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ebtor-In-Possession in the above-captioned case (“MLtd”

ough the Motion, and pursuant to §§364(c) and (d) of the




Arizona (the “Centerpoint Project”) which serves as collateral for a prepetition loan(s)
(the “Centerpoint Loan”) provided by MLitd to Tempe Land Company (the
“Centerpoint Borrower”). The terms and conditions of the DIP Loan are contained in
the letter proposal dated August 29, 2008 (the “DIP Loan Proposal”), a copy of which is
attached to this Order as Exhibit “A.” Pursuant to Bankruptcy Rule 4001(c MLid

(“Interim DIP Loan”).
The Court conducted a preliminary hearing on the
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C.  Animmediate need exists for MLtd to obtain up to $2.8 million of the DIP
Loan to fund items that are critical for the protection and preservation of the Centerpoint
Project. Unless MLtd is able to obtain immediately up to $2.8 million of the DIP Loan,
the interests of MLtd in the Centerpoint Loan could be jeopardized.

D. MLtd is unable to obtain credit other than on a senior secured-basi

conditions and considering the financial condition of MLtd.

the Interim DIP Loan are fair and reasonable, were negoti

Bankruptcy Code §364(e).

E. The interests of other parties, e, Ce i are adequately
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2. As security for repayment of all interim advances made under the Interim
DIP Loan Stratera is hereby granted: '

(a) A super administrative priority claim pursuant to 11 US.C. § 364(c) and (d);

(b) A senior first position lien against and assignment of the Debtor’s interest in

the senior preferred beneficial interest in the Debtor’s first Deed of Trust (the “Deed of

interest, including, but not limited to, Radical Bunn

(c) The right to priority payment ahead of 2

3172853v1(60069.1)
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5. This Interim Order shall be sufficient and conclusive evidence of the
validity, perfection, and priority of the Stratera’s liens upon the MLtd’s and RBLLC’s
interests in the Centerpoint Loan and the Centerpoint Project without the necessity of

filing or recording any financing statement, deed of trust or other instrument or document

ommitteg’s cou
:!e c? periods in and as permitted by the DIP Loan
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1 (c)  Take the actions and exercise the rights relating to the Debtor’s interest as
2 set forth in the DIP Loan Proposal subject to all the terms set forth therein and any
change to the payment terms of the underlying loan requires unanimous consent under
the Foreclosure Management Authority under the DIP Loan Proposal.

Notwithstanding the foregoing, and except as provided in the

$. 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b),
!! 1
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continue in this case until all amounts owed under the Interim DIP Loan are paid
indefeasibly and in full.

12.  Stratera is entitled to the full protection of Bankruptcy Code §364(e) with
respect to the amounts advanced under the Interim DIP Loan and the lien interests

granted in this Interim Order in the event that this Interim Order is stayed,—vacated,

reversed, or modified on appeal.

13.  The final hearing on the Motion will be held on Octobgt
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STRATERA PORTFOLIO ADVISORS
PO Box 15608

Phoenix, AZ 85060

602.300.2430 Fax 480.990.0968

Augdst 29, 2008
Richard Feldheim
Mortgages Ltd.

4455 East Camelback Road
Phoenix, AZ 85018

Re: $4.800.000 Debtor-in-Possession L.oan

Dear Mr. Feldheim,

Stratera Portfolio Advisors (“Stratera™ is pledsé
(“Debtor™) for your review the following term sheet e
connection with a real estate development in Te
“Centerpoint Project”) owned by Tempe Land
commitment to provide financing is subject to gid ondmoned upon the sgtisfaction of the terms
and conditions of this term sheet and to your 2 nt and exacytion below. Also, the

[nen:

74
Please note that our

transaction contemplated by this term sheet is subject ong othexthings, (a) approval by the
Bankruptcy Court; (b) execution of a guaranty agree Nthe “Centerpoint Guaranty”) with the
principals of TLC (mcludmg their wiges-and-pe vhere applicable), which shall also
include agreements in which they hold Stra mless from any claims, causes of action and

litigation that they may hold related to their dd gs wnth Debtor, and other language such that
era described below, or the portion of

) by the Loan from Stratera as set forth
1n any way whether through foreclosure or
, fratera 1ts sole and absolute discretion; and (¢) eniry
btor’s barkruptcy case (the “Interim Order” and the “Final

¢ Interim Order determining that the rights and interests of

repayment of and enforcement of the Loan
Debtor’s loan to TLC (the “Undertying Loan’

Order” as the cgseTay be): (1) with

any creditor (i ing but not limited to Radical Bunny, L.L.C., “RBLLC”) of the Debtor in the
Debtor’s gxist deed of trust)(the “Deed of Trust”) on the Centerpoint Project shall be

ens inand-assighment of Debior’s interest in the Deed of Trust to be granted
inal Order, subject to satxsfactory notice to or consent from all

[pdst mcludmg, but not limited to, subordinating the Investors’ interests in
and any cash flow to the lien of Stratera and Stratera being repaid in full prior
the Investors and otherwise agree to any controls, rights and remedies being
(/ Stratera relative to the administration of the existing promissory notes and

PHX 328,381,694v2




Deed of Trust and an Intercreditor Agreement, acceptable to Stratera, executed by the Debtor on
its own behalf and on behalf of the Investors subordinating their interests in the Deed of Trust
and any cash flow from the Centerpoint Project in favor of Stratera. All Loan proceeds shall be
used to fund the Centerpoint Project in Tempe, Arizona, pursuant to a budget to be approved by
the Bankruptcy Court,

L. Loan Amount: Up to $4,800,000 (the “Total Loan Amount™), which amount shall
include all interest and fees payable to Stratera, to be advanced as follows: (i) if requested by
Debtor, Stratera will advance up to $2,800,000 (less applicable interest and fees) (the “First
Advance”) on an “emergency basis” within one business day after entry of the Interim Order by
the Bankruptcy Court and execution of all loan documentation acceptable to Stratera pursuant to
the terms and conditions herein, to be advanced on an as-needed basis pursuant to the approved
use of funds. If required, Stratera will escrow the $2,800,000 in its control the m nE G

$4,800,000 if

emergency funding is not approved) (the “Final Advance”) not less than fourtpé
of final approval of the loan transaction by the Bankruptcy Court through th€’enty d{ the Final
Order.

2. Term: The Loan will mature at the earlier of 180 dags
Approval, confirmation of a Chapter 11 Plan of Reorganization, 4 v i
case to Chapter 7. The Loan may be prepaid at any time;
Stratera will eamn interest for the full 180-day term regardl
is the take-out lender for the Loan).

3. Interest: Interest shall be due on t
based on a 360-day year at a rate equal to 12.5% fer agnum. closing of the $2.8 million
portion of the Loan, the entire amount of interg -,A ich shall beco n the total amount of
the Loan shall be advanced by Stratera: In the eventtke Court does npy/grant Final Approval or
for any other reason there is no closing on the $2,008,800 portion 6f the Loan, Stratera shall
credit the amount of unearned interes}/® secend-pdrtion of the Loan against the amount
rretise of any default of the Loan and

¢ monthly basis

due fo Stratera under the terms of the/bou he-g
continuing until the Loan is repaid in full, Stsatera w1ll be entitled to receive from Debtor default
interest and late fees at the same percentages 2 Debtor is entitled to charge TLC for similar
defaults pursuant to its loan dpsuraents including A 8 of its Promissory Note.

4, Fees: Stratera s! V@ id a™“Gommitment Fee” equal to 3.0% of the Total Loan
/

v

Amount ($144,000) which sha datned™ypeh Interim Approval and paid at closing of the
emergency funding of the $2.8

5. ces_and Closieg Costs: Debtor is responsible and shall pay for all
reasonable/cods incutréd in closing the Loan, including recording fees, a lender’s policy, and
any costs assdgiated sith enviror iéntal studies or surveys of the Centerpomt Project required by
Stratgra,  Deble o will reifaburse Stratera for reasonable legal fees in an amount not to
e 5,000 relating o the negotiation, documentation and closing of this transaction.

. scurity end Documentation: Upon entry of the Interim Order, $2.8 million of
e Loan shall be: (p) entitled to the priority provided by 11 U.S.C. §364(c) and (d), including a
per adxmmstra e priority (as further set forth below), (b) secured by a senior first posmon

; gssignment of the Debtor’s interest in the senior preferred beneficial interest in

PHX 326,3681,594v2




the existing Deed of Trust and the Debtor’s interest in the promissory notes relating to the
Centerpoint Project senior to any and all liens, interests and rights of any other person, including
RBLLC; and (c) entitled, pursuant to an initial Intercreditor Agreement to be executed by the
Debtor on its behalf, to priority of payment ahead of and before payment to the Debtor and
"RBLLC and payment in full of the Loan before Debtor or RBLLC receives any net proceeds
from TLC or the Centerpoint Project. Upon entry of the Final Order, the entire balance of the
Loan, including all interest, fees and charges, shall be: (i) entitled to the super administrative
priority set forth above in subsection (a) of this section; (ii) secured in the manner set forth above
in subsection (b) of this section and further secured by a senior first position lien against and an
assignment of a senior preferred beneficial interest in the Investors’ interest in the Deed of Trust
on the Project to be granted by the Debtor pursuant to the Debtor’s existing contractual rights
and powers if approved by a court order entered as part of the Final Order; and (iii) eptitled
the priority of payment of the Loan, set forth in subsection (c) of this section, ghgad
before payment to the Debtor, the Investors and RBLLC. As such, Stratera’s intepés
of Trust shall equate to a super priority first lien senior to Debtor and RBLL
by the Final Order all Investors none of whom will receive any proceeds

“Pebtor upon any
f (1) any monetary default

upon maturity of the Loan), or (ii) the fallure of TLC t0\ay withi days after the same is due

hesDoan is miade for which funds are
Aymefio ork-subyct to the normal right of TLC to

withhold payment in accordance with its cts for any work not properly performed or for

punch list items or normal retentions. "If TLCY

Debtor will have a 30 day Qure AN

satisfy its current obligations ¥ ST - loan from Stratera or otherwise cure any

by Debtor. If Debtor fails to diligently pursue all required
O commence any action, permitted by law, demanded by Stratera

! mplete the foreclosure process under applicable Arizona law. (This authority

PHX 328,381,694v2




is referred to as “Foreclosure Management Authority”). Notwithstanding the Foreclosure
Management Authority, Stratera will not have the right to foreclose out the subordinated interests
of the Debtor or the Investors in the Centerpoint Project. In the event of a foreclosure of the
Deed of Trust, title to the property will vest in Stratera, the Debtor, and the Investors, according
to their respective interests in the Centerpoint Loan, and subject to the senior interest of Stratera
provided in the Final Order.

In the exercise of its Foreclosure Management Authority, Stratera shall: (A) act as agent
and fiduciary for itself, Debtor, RBLLC and the Investors and shall exercise that authority in
good faith on their collective behalf, and (B) not have authority to undertake Major Decisions (as
defined below) without either (i) the unanimous consent of Stratera, Debtor, RBLLC and counsel
for the Investor Commiftee for certain decisions (“Unanimous Consent”) or (ii) just the-eonsent
of Stratera plus either RBLLC or counsel for the Investor Committee (“Partial Congsg
forth below. The Debtor, RBLLC and the Investors shall have the right to pay the

payment and enforcement shall be reinstated following payment in
expiration of the Second Cure Period. The “Major Decisions” th4

guarantors, or (iv) any other provisions included i : ents, or (%) any settlement
with the Debtor or material change in the exjsfing\: s with the Debtor or the
documents for the Loan which affect the rights~e he~Major Decisions which
require Partial Consent are any material decision ¥\a angpptey proceeding (to be

defined in the loan agreement).

full the amount of the Losh i intereStAtes and costs, due to Stratera prior to
completion of that trustee’s sale istanding any/Credit bid or notice of default in an amount

acceleration of the Loan and the Unde )
any default under the Loan prior S ny trustée’s sale or judicial sale and applicable redemption
period (1f a Ju ial foxeclosure e es) will place the Debtor and TLC in the status quo with

explana igh =“ ati : if the Loan defaults due to it not being paid prior to its
‘ : ¢s whereby the Loan and the Underlying Loan to TLC are
id off in full prior to a foreclosure and the extinguishment of any

ing pals and guarantors shall waive and release Stratera from any and all
cnge3 associated with or arising from the relationship with the Debtor which may
ar on Stratera’y right to enforce any terms of the Deed of Trust, loan or guarantees.

PHX 328,381,594v2




The loan documents shall include provisions in which the Debtor on its behalf and, to the
extent it is contractually permitted to do so, on behalf of the Investors, and, RBLLC waive,
release and indemnify Stratera from any and all claims which may arise or they may obtain as a
result of Stratera’s exercise of its rights and duties in the exercise of the Foreclosure
Management Authority except claims based on the gross negligence, willful misconduct, breach
of fiduciary duty, or fraud by Stratera.

To the extent that proceeds (after collection-related expenses) are realized from the
Centerpoint Loan, the patties agree that Stratera shall receive repayment of amounts due under
the Stratera Loan before Debtor or RBLLC receives any net proceeds and if the Final Order so
provides before the Investors receive any net proceeds. Once the obligations to Stratera are fully
satisfied, it shall return all management authority and rights to Debtor (or its successors),,

modified to provxde that any Payment Default on the Loan shall also

those instruments entitled the Debtor and, upon the conditions s¢
foreclose under the terms of the Deed of Trust subject to the curey
Those agreements shall be further modlﬁed to provxde that TLCAg

ol fee carve-out. The Loan documentation,
' ,.'. from the Bankruptcy Court, shall be
giscretion to properly record and secure the

picy Court); (ii) all environmental requirements of Stratera, showing no
ental issues or concerns; (iii) acceptable title, ALTA survey and title
cteptable property and liability insurance; (v) compliance with local lien and
iew and approval of the use of funds; (vii) review of all agreements, records,

PHX 328,381,6094v2




accountings and other documentation of any and all sort related to the Centerpoint transaction;
(viii) feasibility of repayment; and (ix) other conditions reasonably required by Stratera or its
counsel.

9. Certifications and Acknowledgments: As evidenced by its signature below,
Debtor certifies and/or acknowledges that: (i) it is represented by competent legal counsel
experienced in transactional real estate; (ii) this term sheet is not intended to be comprehensive
but merely presents an outline of the terms and conditions preliminarily agreed to between the
parties, which terms and conditions are subject to review and advice from Stratera’s counsel; (iii)
the terms, conditions and obligations of this term sheet, and any potential litigation related
thereto, shall be construed and governed in accordance with the laws of Arizona; (iv) unless
specified otherwise, Stratera’s “approval”, “opinion”, “satisfaction”, “review”, “verification’
“determination” or “acceptance” of any condition, submission, requirement or othe
this term sheet shall be deemed to be at Stratera’s sole and absolute discretion prje
funding of the Loan, and its reasonable discretion thereafter, and Debtor waives\any and all
rights to apply to any court of law or equity to challenge such discretion; and“(v) the pagties will
indemnify, hold harmless and defend each other against any and all/Claims foN\brdkerage

executed and returned to Stratera.
We look forward to an expeditious
Very truly yours,

/s! Doug Smith
Doug Smith
Manager

PHX 328,381,694v2




ByN i

David D\e&ar, Manager
Dated; 2,748

o
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