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PDG LOS ARCOS, LLC, an Arizona
limited liability company,

Plaintiff,
V.

ROBERT M. ADAMS, Trustee,
Schedule B Property, under the R and C
Adams Family Trust dated December
27,1994, et J

Defendants.

Chapter 11
Case No. 2-08-BK-07465-RJH

Adv. No. 08-781

(Removed from the Superior Court of the
State of Arizona, County of Maricopa,
Case No. CV2008- 024361)

MOTION TO (1) DISMISS FOR
FAILURE TO INCLUDE AN
INDISPENSABLE PARTY PURSUANT
TO BANKRUPTCY RULE 7012(3)(7),
AND (2) DISMISS COUNTS III AND TV
FOR FAILURE TO STATE A CLAIM
PURSUANT TO BANKRUPTCY RULE

. 7012(B)(6); MEMORANDUM OF

POINTS AND AUTHORITIES AND
DECLARATION OF RICHARD
FELDHEIM IN SUPPORT THEREOF

Complaint filed: October 2, 2008
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Defendants Mortgages Ltd. Opportunity Fund MP-12 L.L.C., Mortgages Ltd.
Opportunity Fund MP-13 L.L.C., Mortgages Ltd. Opportunity Fund MP-14 L.L.C.,
Mortgages Ltd. Opportunity Fund MP-15 L.L.C., Mortgages Ltd. Opportunity Fund MP-
16 L.L.C., Mortgages Ltd. Opportunity Fund MP-17 L.L.C., MP062011 L.L.C.,
MP122009 L.L.C., and MP122030 L.L.C. (“MLtd. Defendants”) hereby move the Court
for an order (i) dismissing the complaint filed by plaintiff PDG Los Arcos, L.L.C.
(“Plaintiff”) for failure to include an indispensable party, Mortgages Ltd., pursuant to
Bankruptey Rule 7012(b)(7), and (ii) dismissing Counts III and IV for failure to state a
claim pursuant to Bankruptcy Rule 7012(b)(6).

Defendants’ motion is made on the following grounds:

¢ Plaintiff’s complaint should be dismissed because Plaintiff failed to include

Mortgages Ltd., an indispensable party, who is (i) a direct lender under the
$26 million loan (“Loan™) at issue, (ii) a party to the Loan documents that
were allegedly breached, and (iii) the servicing agent for all defendants with
respect to enforcement of the Loan;

Count III for Tortious Breach of Covenant of Good Faith and Fair Dealing
should be dismissed because this claim is not recognized under Arizona law
outside of the insurance_ context;

Plaintiff’s argument that this Court should extend a tortious breach of
contract beyond the insurance context because a “special relationship”
exists between lenders and a borrower with respect to a multi-million dollar
commercial loan is without merit; and

Count IV for Punitive Damages should be dismissed because punitive
damages cannot be awarded for a breach of contract or an implied covenant

within a contract.

This Motion is based upon the Memorandum of Points and Authorities and the

Declaration of Richard Feldheim filed concurrently herewith, the pleadings on file herein,

-3- . WEST\21587499.3
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1 | and on such further oral and documentary evidence as may be introduced at or before the
2 | hearing of this Motion,
3
4 | Dated: November 6, 2008 DLA PIPER LLP (US)
s .
6 s/ Mark A. Nadeau
Mark A. Nadeau (011280)
7 DLA Piper LLP (US)
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Counsel for Mortgages Ltd. Opportunity
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13 Opportunity Fund MP-13 L.L.C.;
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MEMORANDUM OF POINTS AND AUTHORITIES

Defendants Mortgages Ltd. Opportunity Fund MP-12 L.L.C., Mortgages Ltd.
Opportunity Fund MP-13 L.L.C., Mortgages Ltd. Opportunity Fund MP-14 L.L.C.,
Mortgages Ltd. Opportunity Fund MP-15 L.L.C., Mortgages Ltd. Opportunity Fund MP-
16 L.L.C., Mortgages Ltd. Opportunity Fund MP-17 L.L.C., MP062011 L.L.C.,
MP122009 L.L.C., and MP122030 L.L.C. (“MLtd. Defendants™) hereby move for an
order (i) dismissing plaintiff PDG Los Arcos, L.L.C.’s (“Plaintiff’) complaint for failure
to include Mortgages Ltd., an indispensable party, pursuant to Bankruptcy Rule
7012(b)(7), and (ii) dismissing Counts III and IV for failure to state a claim pursuant to
Bankruptcy Rule 7012(b)(6).

I. INTRODUCTION

This dispute concerns a $26 million commercial loan (“Loan”) that Plaintiff claims
defendants failed to fully fund despite contractual obligations to do so. Seeking both
compensatory and punitive damages, Plaintiff brought causes of action for breach of
contract, breach of the covenant of good faith and fair dealing, tortious breach of the
covenant of good faith and fair dealing, and punitive damages.

It is axiomatic that all responsible parties must be before the court in order to fully
and fairly adjudicate a matter, and to prevent piecemeal and potentially inconsistent
adjudications. Here, Plaintiff brought this action alleging breach of the Loan documents
without including all parties holding an interest in the Loan. Specifically, Plaintiff failed
to include Mortgages Ltd.

Mortgages Ltd. is an indispensable party because Mortgages Ltd. is (i) the original
lender with respect to the Loan, (ii) currently a direct lender under the Loan, (ii) a party to
the Loan documents that were allegedly breached, and (iv) the Servicing Agent for the
Loan and, in that capacity, has the power and duty to act on behalf of all defendants in
enforcing their rights and remedies with respect to the Loan. The Loan is in material

money default based on Plaintiff’s failure to make any loan paymenits since June 2008.

Chapter 11 -1- WEST\21587499.3
Case No. 2-08-BK-07465-RTH
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If the Court does not dismiss the complaint, Mortgage Ltd.’s rights and remedies
against Plaintiff as a direct lender and the servicing agent under the Loan may be
impacted under principles of res judicata and/or collateral estoppel. Thus, Mortgages Ltd.
is an indispensable party who must be joined if the Court is to properly adjudicat.e- this

‘matter.

To the extent that principles of res judicata and/or collateral estoppel do not apply,
there would be serial, and potentially inconsistent, adjudications of the same claims and/or
defenses regarding purported breaches of the Loan. For example, while Plaintiff asserts
breaches under the Loan documents by defendants in this action, Mortgages Ltd. will file
a separate action to enforce rights and remedies under the defaulted Loan on its own
behalf and on behalf of the defendants. Such serial or multiple actions could result in
inconsistent adjudications of the same claims and/or defenses. Accordingly, the MLtd.
Defendants seek an order from the Court dismissing the complaint pursuant to Bankruptcy
Rule 7012(b)(7).

In any event, the Court should dismiss Counts III and IV as without merit as a
matter of law. Although the gravamen of Plaintiff’s complaint is an alleged breach of the
loan agreement, Plaintiff asserts a claim in Count II for tortious breach of the covenant of
good faith and fair dealing, and secks to recover punitive damages. At best, Plaintiff has a
contract claim. The proper remedy for breach of contract is contract damages. By
seeking punitive damages, Plaintiff is trying to recover more than the benefit of its
bargain. |

Under Arizona law, tort damages for breach of the covenant of good faith and fair
dealing has been limited to the insurance context where it is founded largely on the
existence of a “special relationship” between the insurer and the insured. Outside of
actions filed by insureds, and certain limited exceptions dealing with employment

contracts, Arizona coutts do not recognize a tort claim arising from any breach of

contract.
Here, Plaintiff claims that “[t]he relationship between PDG and the defendant-
Chapter 11 -2- WEST\21587499.3
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lenders was a special-nature relationship in that the lenders were involved in a joint
enterprise with PDG.” This legal conclusion is unsupported by any factual allegations and
is patently inadequate. This $26 million arms-length loan transaction is a classic example
of an agreement between parties who do not enjoy a special relationship. Here, the
original loan agreement was negotiated between Mortgages Ltd., a commercial lender,
and PDG, a commercial property developer engaged in a $26 million commercial
development project. No transaction could possibly be more at arms-length, and nothing
about this deal suggests that a special relationship exists. Thus, Plaintiff’s claim for
tortious breach based on the existence of a special relationship is fatally flawed and must
be dismissed.

Because this case arises out of contract, and punitive damages are not available for
breach of contract, Count IV for punitive damages must also be dismissed. Indeed, even
if Plaintiff’s claim for tortious breach survives this motion to dismiss, and it should not,
Plaintiff’s claim for punitive damages should still be dismissed. Plaintiff’s only factual
allegation with respect to punitive damages is the conclusory claim that “lender-
defendants’ tortious conduct was conscious and willful” because “defendants knowingly
disregard[ed] the virtual certainty of significant harm to [Plaintiff].” Such a conclusory
statement fails to allege “conduct on the part of the defendant amounting to aggravation,
outrage, malice or willful and wanton misconduct.” As such, it is inherently insufficient
to support an award of punitive damages.

| Thus, the MLtd. Defendants also seek an order dismissing Count III for Tortious
Breach of Covenant of Good Faith and Fair Dealing and Count IV for Punitive Damages
pursuant to Bankruptcy Rule 7012(b)(6).
II. STATEMENT OF FACTS
A. The Loan

On or about June 18, 2007, Mortgages Ltd. (“Mortgages Ltd.”) made a loan to

Plaintiff in the maximum principal amount of $26,000,000 (the “Loan”). The Loan is

evidenced by a Construction Loan Agreement (“Loan Agreement™) and a Promissory

Chapter 11 -3- WEST\21587499.3
Case No. 2-08-BK-07465-RJH
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Note (“Note”), both dated June 18, 2007. The maturity date stated in the Note is
December 22, 2008.

When the Loan was made, Mortgages Ltd. and Plaintiff executed a Servicing
Agreement (“Servicing Agreement”) pursuant to which Mortgages Ltd. was appointed
Servicing Agent for the Loan. As Servicing Agent, Mortgages Ltd. is authorized to act on
behalf of all defendants with respect to enforcement of the Loan.

Mortgages Ltd. is also a direct lender with respect to the Loan. Based upon the
allegations of the Complaint, all of the named defendants in this action, including the
MLtd. Defendants, have interests in the Loan, having acquired their interests from

Mortgages Ltd., the original lender.

B. Borrower Files Suit, But Does Not Include Mortgages Ltd. In The Action
The Loan has been in material monetary default since July 2008. Three months

after Plaintiff stopped making monthly Loan payments, Plaintiff filed suit against some,
but not all, of the parties with an interest in the Loan. In particular, Plaintiff failed to
include in its lawsuit Mortgages Ltd., a direct lender and the servicing agent for all
defendants.

Mortgages Ltd. is a party to the operative loan documents (“Loan Documents”),
Mortgages Ltd. is in privity of contract with Plaintiff, the MLtd. Defendants and all of the
other defendants, and Mortgages Ltd.’s rights, remedies and obligations under the Loan
Documents will be impacted by the outcome of Plaintiff’s action.

C.  Procedural History

On October 29, 2008, the MLtd. Defendants filed a Notice of Removal pursuant to

28 U.S.C. §§ 1441 and 1452, removing Case No. CV2008-024361 from the Maricopa

County Superior Court. The case is now before this Court as Adversary Proceeding No.
08-781. In the Notice of Removal, the MLtd. Defendants alleged that this action is a core
proceeding. To the extent that this Court determines that it is non-core, the MLtd.

Defendants consent to the entry of final orders and judgments by this Court.

Chapter 11 -4- WEST\21587499.3
Case No. 2-08-BK-07465-RTH :
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III. ARGUMENT
A. The Court Should Order The Complaint Dismissed Because Plaintiff Failed
To _Join Mortgages Ltd.. An Indispensable Party.
Bankruptcy Rule 7012(b)(7) requires dismissal of a complaint if an indispensable

party cannot be joined pursuant to Bankruptcy Rule 7019. Fed. R. Bankr. P, 7012(b)
(“Rule 12(b)-(h) F.R.Civ.P. applies in adversary proceedings.”). Bankruptcy Rule 7019

provides, among other things, that “Rule 19 F.R.Civ.P. applies in adversary
proceedings....” Fed. R. Bankr. P. 7019. Federal Rule of Civil Procedure 19 requires the
joinder of any “Required Party™:

A person who is subject to service of process and whose
joinder will not deprive the court of subject-matter jurisdiction
must be joined asa party if: (A) in that person’s absence, the
court cannot accord complete relief among existin% parties; or
(B) that person claims an interest relating to the subject of the
action and is so situated that disposing of the action in the
person’s absence may: Si) as a practical matter impair or
impede the person’s ability to protect the interest; or (ii) leave
an existing 1party subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations because
of the interest.... If a person has not been joined as required,
the court must order tﬁat the person be made a party. A
person who refuses to join as a plaintiff may be made either a
defendant or, in a proper case, an involuntary plaintiff,

Federal courts routinely hold that a party with an interest in the agreement or -
property upon which the plaintiff has sued is a required party to the lawsuit, necessitating
dismissal of the lawsuit or joinder of the party. See, e.g., Scandinavian Airlines System
Dernmark-Norway-Sweden v. McDonald s Corp., 870 F. Supp. 213, 217 (N.D. Ill. 1994)
(where three persons contracted to form a joint venture, and one of the three co-venturers

sued another of the co-venturers for breach of the joint venture contract by allegedly

- usurping an opportunity of the joint venture, court held that third co-venturer was a

necessary party; absent joinder of the third co-venturer, the defendant “face[d] the real
possibility of multiple suits and inconsistent obligations™); Deere & Co. v. Diamond Wood
Farms, Inc., 152 FRD. 158, 161-62 (Ark. 1993) (in action by lender holding first lien on

farm equipment against the borrowers, other lender holding second lien on the equipment

Chapter 11 -5~ : WEST'\21587499.3
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was indispensable party who’s absence mandated dismissal of the action; disposition of
the case without second lien holder might have impaired its ability to protect its interest in
the equipment); Belcher v: Prudential Ins. Co. of America, 158 F. Supp. 2d 777, 779-80
(Ohio 2001); Poling v. K. Hovnanian Enterprises, 99 F. Supp. 2d 502, 516-17 (N.J. 2000).

Here, Plaintiff failed to join Mortgages Ltd., an indispensable party to this
litigation. As the original lender, a direct lender, a party to the Loan Documents, and the
servicing agent of the defendants, Mortgages Ltd. is a required party in whose absence the
court will be unable to accord complete relief, and who is so situated that disposing of the
action without its participation in the lawsuit may, as a practical matter, impair or impede
Mortgages Ltd.’s ability to protect its own interests, as well as the interests of the
defendants.

1. The Court Cannot Accord Complete Relief Without Mortgages Ltd.

In a ruling on a motion under Federal Rules of Civil Procedure 12(b)(6) or (7),
“[flactual assertions in pleadings ... are considered judicial admissions conclusively
binding on the party who made them.” American Title Ins. Co. v. Lacelaw Corp., 861 F,
2d 224, 226 (9th Cir. 1988); see also Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-378
(9th Cir. 1996) (“[a]ll allegations of material fact are taken as true ....”).

Here, based upon Plaintiff’s allegations, the named defendants, including the
MLtd. Defendants, own collectively less than 100% “of the loan obligations that arise
under PDG’s construction loan agreement and the associated loan documents.”
(Complaint, p. 4:16-18.) Plaintiff further alleges that “[e]ach of the defendants is a lender
by virtue of the fact that they appointed Mortgages Ltd. to act as their agent with respect
to the construction loan agreement and the associated loan documents and assumed a
proportionate share of the rights and obligations under the various loan documents
associated with the construction loan.” (Complaint, p. 4:19-23.)

Thus, Plaintiff admits that in order to have all parties with beneficial interests in the
Loan before this Court, another lender or lenders must be joined to the proceedings.

Mortgages Ltd. is the missing direct lender. (Declaration of Richard Feldheim (“Feldheim

Chapter 11 -6- WEST\21587499.3
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Decl.”), §3.) Plaintiff also admits that Mortgages Ltd. is the agent for all defendants with
respect to the Loan and that, as such, Mortgages Ltd. is the sole entity authorized to act on
defendants’ behalf with respect to the enforcement of the Loan that is the subject of
Plaintiff’s lawsuit, and under which Plaintiff is currently in default. (Feldheim Decl., §4.)
Clearly, this Court would not be able to accord complete relief without joining

Mortgages Ltd. as a party to the action. Mortgages Ltd. is a direct lender, the agent of the
defendants with respect to the Loan and in privity of contract with all of the parties in this
action. As such, Mortgages Ltd. is an indispensable party, and without Mortgages Ltd.,

Plaintiff>s complaint must be dismissed.

2. If Mortgages Ltd. Is Not Joined, It Will Not Be Able To Protect Its Own
Interest, Or The Interests Of The Other Lenders On Whose Behalf It Has
The Power And Duty To Act.

As a direct lender, Mortgages Ltd.’s interest in the Loan could be adversely

affected by any decision this Court might render. A decision on whether defendants
breached the Loan will effect, and perhaps impair, Mortgages Ltd.’s ability to enforce the
Loan directly or as an agent for the defendants. If it succeeds, Plaintiff will argue that any
claims Mortgages Ltd. inight have had as a direct lender against Plaintiff have been lost
under principles of res judicata and collateral estoppel. Yet Mortgages Ltd. would have
been denied its day in court, and would have been unable to present a defense.

To the extent that principles of res judicata and/or collateral estoppel do not apply,
there would be serial, and potentially inconsistent, adjudications of the same claims and/or
defenses regarding purported breaches of the Loan. For example, while Plaintiff asserts
breaches of the .oan documents by defendants in this action, Mortgages Ltd. will file 2
separate action (or actions) to enforce rights and remedies under the defaulted Loan on its
own behalf and on behalf of defendants. Such serial or multiple actions could result in
inconsistent adjudications of the same claims and/or defenses.

Because Mortgages Ltd. would not be able to protect its own interests or the
interests of the defendants if not joined, and because separate adjudications would result

in confusion, inconsistency and waste, Mortgages Ltd. is an indispensable party. Thus,

Chapter 11 -7- WEST\21587499.3
Case No. 2-08-BK-07465-RJH
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Plaintiff’s complaint must be dismissed.’

B. The Complaint Fails To State Causes Of Action For Tortious Breach Of
Covenant Of Good Faith And Fair Dealing, And Punitive Damages.

Under Bankruptcy Rule 7012(b)(6), a complaint, or any count contained within a
complaint, must be dismissed if it fails to state a claim upon which relief can be granted.
Fed. R. Bankr. P. 7012(b) (“Rule 12(b)-(h) F.R.Civ.P. applies in adversary proceedings.”).
“The court may dismiss a complaint as a matter of law for ‘(1) lack of a cognizable legal
theory or (2) insufficient facts under a cognizable legal claim.”” SmileCare Dental Group

v. Delta Dental Plan of Cal., Inc., 88 F.3d 780, 783 (9th Cir. 1996).

1. Tortious Breach Of Covenant Of Good Faith And Fair Dealing Is Not A
Recognized Claim In Arizona Qutside Of The Insurance Context.

“Tort recovery for breach of the implied covenant of good faith and fair dealing is
well established in actions brought on insurance contracts. Courts have been reluctant,
however, to extend the tort action beyond the insurance setting. The rationale for
permitting tort recovery in insurance contract disputes and not in disputes involving other
contracts has been founded largely upon the existence of a ‘special relationship’ between
insurer and insured.” Wagenseller v. Scottsdale Memorial Hosp., 147 Ariz. 370, 385
(1985) (citations omitted); see also Nelson v. Phoenix Resort Corp., 181 Ariz. 188, 197
(1994) (upholding decision of trial court to grant summary judgment to defendants on a
claim for tortious breach of the covenant of good faith and fair dealing, after trial court
found that Arizona courts have not recognized a claim in tort arising from breach of a
contract unless public policy is violated by the breach).

Even in the employment context, where arguably there is an unequal relationship
between employer and employee, Arizona courts regularly reject attempts to create a tort
claim for breach of the covenant of good faith and fair dealing. See Wagenseller, 147
Ariz. at 383, 386 (holding that the remedy for breach of the covenant of good faith and
fair dealing is generally on the contract itself; a tort claim for its breach may only be

! There should be, however, no inference that Mortgage Ltd. hereby consents to the lifting of the automatic stay.

Chapter 11 -8- WEST\21587499.3
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asserted to protect against firing for a reason which contravenes public policy); see also
Nelson, 181 Ariz. at 198 (holding that tort damages are not “recoverable through a theory
of tortious breach of the covenant of good faith and fair dealing in Arizona. The cause of
action for ‘bad faith’ employment termination ... simply does not exist under Arizona
law.”). '

Plaintiff’s assertion that a “special relationship” exists between Plaintiff, the
borrower, and defendants, as alleged lenders, under the $26 millibn commercial loan, is
without merit. This $26 million arms-length commercial loan transaction is a classic
example of an agreement between parties who do not enjoy a special relationship. Here,
the original loan agreement was negotiated between Mortgages Ltd., a large commercial
lender, and PDG, a commercial property developer engaged in a $26 million development
project. No transaction could possibly be more at arms-length, and nothing about this deal
suggests that a special relationship exists. In other courts, the nature of the relationship
between a lender and borrower has been often addressed, with courts consistently holding
that it is not a “special” or fiduciary relationship. See Price v. Wells Fargo Bank, 213 Cal.
App. 3d 465, 476 (1989) (““A debt is not a trust and there is not a fiduciary relation
between debtor and creditor as such.” The same principal should apply with even greater
clarity to the relationship between a bank and its loan customers.”); see also Nymark v.
Heart Federal Sav. & Loan Ass’n, 231 Cal.App.3d 1089, 1093 n. 1 (1991) (“The
relationship between a lending institution and its borrower-client is not fiduciary in
nature.”). _

Accordingly, Plaintiff’s claim for tortious breach based on the existence of a
“special relationship” is without merit. Although Plaintiff makes the claim in a strained
attempt to qualify for punitive damages, Plaintiff has failed to allege facts that establish a
claim for tortuous breach of the implied covenant of good faith and fair dealing. This is a
contract dispute and Plaintiff is not entitled to damages beyond the benefit of its bargain.

Thus, Count III for Tortious Breach of Covenant of Good Faith and Fair Dealing

must be dismissed.

Chapter 11 -9- WEST\21587499.3
Case No. 2-08-BK-07465-RTH
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2. Punitive Damages Cannot Be Awarded For Breach Of Contract.
a, The gravamen of Plaintiff’s complaint is breach of contract.

Under Arizona law, punitive damages cannot be awarded for a breach of contract
claim. See Continental Nat’l Bank v. Evans, 107 Ariz. 378, 382 (1971). In Evans, the
Arizona Supreme Court observed that “the authorities are generally in accord that punitive
damages cannot be awarded for such a breach.” Id. (citing 22 Am.Jur.2d, Damages, §
245; American Law Institute, Restatement of Law of Contracts, § 342; Williston on
Contracts, Rev.Ed. § 1340; Sutherland on Damages, 4th Ed., Exemplary Damages § 390).

Here, the dispute involves the rights and duties of the respective parties “under a
construction loan agreement for the redevelopment of commercial real property in
Scottsdale, Arizona.” (Complaint, p. 4:13-14.) The defendants are allegedly lenders
under the agreement, and Plaintiff is the developer/borrower. (Complaint, p. 4:12-13 &
4:15-16.) Plaintiff alleges that the “defendants are required to provide financing to
[Plaintiff] for the redevelopment project” and that “défendants- have failed to fund their
share of the loan as required by the loan documents, and, as a result, [Plaintiff] has
suffered ... damages ....” (Complaint, p. 5:10-14.) Plaintiff also alleges that “[t] his case
arises out of contract.” (Complaint, p. 5:17.) (Emphasis added.) Based upon Plaintiff’s
own allegations, the Court should view this case as a contract dispute, which it is, and
nothing more. Cullen v. Auto-Owners Ins. Co., 218 Ariz. 417,419 (2008) (“Courts must
... assume the truth of the well-pled factual allegations™).

Although Plaintiff asserts a claim for tortious breach of the covenant of good faith
and fair dealing, as discussed above, such a claim does not exist in Arizona and must be
dismissed. Absent a claim sounding in tort, Plaintiff has only contract claims remaining,
which Plaintiff admits are the gravamen of its complaint. (Complaint, p. 5:17.) The law
is clear, punitive damages cannot be awarded for a breach of contract. See Continental

Nat’l Bank, 107 Ariz. at 382. Thﬁs, Plaintiff’s punitive damages claim must be dismissed.

Chapter 11 -10- WEST\21587499.3
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b. Even if Count III for tortious breach survives, Plaintiff has pled
insufficient facts to support an award of punitive damages.

Even though Arizona is a notice pleading state, sufficient facts must be pled in the
complaint or the claim will be dismissed. See Cullen, 218 Ariz. at 419. In Cullen, the
Arizona Supreme Court held that in deciding a Rule 12(b)(6) motion to dismiss, Arizona
courts must “look only to the pleading itself and consider the well-pled factual allegations
contained therein. Courts must also assume the truth of the well-pled factual allegations
and indulge all reasonable inferences therefrom. Because Arizona courts evaluate a
complaint’s well-pled facts, mere conclusory statements are insufficient to state a claim
upon which relief can be granted.” Id Thus, “a complaint that states only legal
conclusions, without any supporting factual allegations, does not satisfy Arizona’s notice
pleading standard ....” Id.

Indeed, even if Plaintiff’s claim for tortious breach of the covenant of good faith
and fair déaling survives this motion to dismiss, and it should not, Plaintiff has failed to
allege facts sufficient to support a claim for punitive damages. In Continental Nat’l Bank,
the Arizona Supreme Court held that the mere fact that plaintiff suffered actual damages
arising out of a tort “does not mean that punitive damages must be awarded. There must
be conduct on the part of the defendant amounting to aggravation, outrage, malice or
willful and wanton misconduct.” Id.

Here, Plaintiff’s only assertion in this regard is the conclusory claim that “lender-
defendants’ tortious conduct was conscious and willful” because “defendants knowingly
disregard[ed] the virtual certainty of significant harm to [Plaintiff], choosing instead to act
for their own advantage without justification as though insulated from claims for damages
and destruction of [Plaintiff].” (Complaint, p.7:2-5.) Because Plaintiff’s complaint fails
to allege “conduct on the part of the defendant amounting to aggravation, outrage, malice
or willful and wanton misconduct”, it is inherently insufficient to support an award of
punitive damages. Id.; see also Cullen, 218 Ariz. at 419 (“mere conclusory statements are

insufficient to state a claim upon which relief can be granted.”).

Chapter 11 -11- WEST\21587499.3
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Thus, Count IV for Punitive Damages must be dismissed not only because the
gravamen of Plaintiff’s complaint is breach of contract and tort damages cannot be
awarded for breach of contract, but also because Plaintiff failed to plead sufficient facts to
support a finding of “malice, ill will or willful and wanton misconduct.” Id.

IV. CONCLUSION

Accordingly, and for the reasons set forth herein, the MLtd. Defendants
respectfully request that the Court issue an order dismissing Plaintiff>s complaint for
failure to join Mortgages Ltd. in this action pursuant to Bankruptcy Rule 7012(b)(7), and
dismissing Counts III and IV with prejudice pursuant to Bankruptcy Rule 7012(b)(6).

Dated: November 6, 2008 DLA PIPER LLP (US)

s/ Mark A. Nadeau

Mark A. Nadeau (011280)

DLA Piper LLP (US)

2415 East Camelback, Suite 700
Phoenix, Arizona 85016-4245
Telephone: (480) 606-5100
Facsimile: (480) 606-5101
mark.nadeau@dlapiper.com

Counsel for Mortgages Ltd. Opportunity Fund
MP-12 L.L.C.; Mortgages Ltd. Opportunity
Fund MP-13 L.L.C.; Mortgages Ltd.
Opportunity Fund MP-14 L.L.C.; Mortgages
Ltd. Opportunity Fund MP-15 L.L.C ;
Mortgages Ltd. Opportunity Fund MP-16
L.L.C.; Mortgages Ltd. Opportunity Fund MP-
17 L.L.C.; MP062011 L.L.C.; MP122009
L.L.C.; MP122030 L.L.C.
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DECLARATION OF RICHARD FELDHEIM

L, Richard Feldheim, declare as follows:

1. I am the President and CEQ of Mortgages Ltd. I make this declaration
based on my own personal knowledge of the facts set forth below, and if called as a
witness I could and would testify competently thereto.

2.~ On orabout June 18, 2007, Mortgages Lid. (“Mortgages Ltd.”) made a
loan to PDG Los Arcos, L.L.C. (“Plaintiff”) in the maximum principal amount of
$26,000,000 (the “Loan™).

3. Mortgages Ltd. is currently a direct lender under the Loan, and a party to the |
documents that evidence the Loan, including the Promissory Note, Construction Loan
Agree‘mcﬁt and Deed of Trust, which are all dated June 18, 2007.

4, ‘When the Loan was made, Mortgages Ltd, and Plaintiff executed a
Servicing Agent Agreement (“Servicing Agreement”) pursuant to which Mortgages Ltd.
was appointed to act as the Servicing Agent with respect to the Loan. A true and correct
copy of the Servicing Agreementris attachéd as Exhibit “A” and incorporated by reference
herein.

5. Plaintiff has not made any monthly payments under the Loan since June
2008.

I declare under penalty of perjury yader the laws of Arizona that the foregoing is
true and correct. Executed this ﬂ day of ber 2008, at Phoenix, Arizona.

Richard Feldheim

Chapter 11 13- WEST21587499.3
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CERTIFICATE OF SERVICE

I hereby certify that on November 6, 2008, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice of
Electronic Filing to the following CM/ECF registrants:

Jonathan E. Hess

Office of the U.S. Trustee

230 North First Avenue, Suite 204
Phoenix, Arizona 85003-1706

Michael C. Blair, Esq.

Baird, Williams & Greer, L.L.P.
6225 N. 24th Street, Suite 125
Phoenix, Arizona 85016

By_s/Patricia Kelly
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_ SERVICING AGENT AGREEMENT
LoanNo. 858305 . ‘ Juns 18, 2007
“Trastur* (individoally and collectively):
. *BDGLOS ARCOS, L.L.C..an Arizoua Torited liahiliy sompeny
“SBervicng Agent”:  Morigages Lid, an Arizons corparation

* In cansidecafian of fhe seciprocal promises cantained heein, Borrawes, Lender and Serviciug Agent
(vollotivey, Sie "Pactier”) beveby agres o fs fllowing, : ‘ '

L  APPOINTMENT AND AUTHOKITY OF SKRVICING AGENT
Trestor and Bensficlary bereby sppoint Mortgages Lid. 1o 1ot as the Servicing Agett with regard fo o Loan.
Servicing Ageatis sithorizsd fo perform any and ll of fhe followihg fasks: ‘ _

s oldthe odginals of e Promissory Nots, Deed of Trust, Feo Schedale and a1l ofer documents
axecuted by the Bosmyiver or ity other party in coimection with thé Loan (eollectivrly, the “Losn Dostments™).

b Servios and administor the Lown if any manner provided by the Loan Docamonts,

& Processany and all Loen peymieats froiy Botrower or ofher peyor.

4 mﬁmmmmm_mmhmmwmwgmmwn
dminispative Bes, ofice ros and lte carges. - _ .

. mmymmq&mwm-mﬁmmmmﬂmhxm

£ 'mmmﬁmm&mwgw&mwﬁmm
© (1)  Foture payments dve; .
(ri] Taxey snd assessments;
Comstructior

[Ed n
9  Insurnco preipinms;
[5)  Exiensionfees; .t
(6)  Administrefion fees’and
(M Axy other expenditure required upder the Loan Doctments,
{Auy itmpound acoqrint may be held in the name of Bervising Agent fix the benefit of Lender and ofbors, snd Servicing

g Evalnate] offectuate and process un sssamption of fhe Loen, &nd assess amd receive espanption.
and/far an futerest rale increase. Foet ’ an i e
b - Sign, file a0 record ol docuyms which are reasonslls ot desifable to Sulitate servicing of tha foas,
mmgu)memmmm(mnmmmmmmmm
quﬂmamﬁﬁQWNMufw&dﬁmWinﬁﬂmmk
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smder the Loas.

_ 5. hmaﬂﬁas._wusmdmdnmdwby Servicing Agent to protect the property securing
expenses and securily expenses,

k Obtain forced placed Hsurmee on aty portion of the Temst Property i fhe event tie Bommower fiils to
naintein fnsnrance as teqaited by the Loan Docrmiemis, .

L Sigp.ﬂlnmdmadahymdaﬂdommremanwdeﬁmblehmmWa interests and/or
mnw:m«m-mmmmamom@wmmmmama
trastee; (3) adotive of election to frocloss: (4) 2 natice ot trusiee’s sale; (5) an affidavit of nen-miilitacy service; @2
notice of proposed dispositicn of collateral and various verifications.

m. mmemufmmu'mmwsm.mfamdﬁpmm.
hiﬁmatmh’suhmﬂmmmypmmmgmmqmmﬁmﬁemdmm&ammmoim.
mgmm.mmagmmgmmwwm«mwﬁmgm@)
porsuing injunetive ki appointinest of & receiver, provisional remedies or a deficiency judgment; pursving
dmh;bmhwm@)mmw@wﬂwﬂmmw {6) tekiog possession o oporating fhe Trust |

. hlﬂme;vmtof&eﬁult'mdatﬁﬂrvlaingWsdhazﬂdneﬁeﬁuﬂcoﬂ-mﬂa’«sinhm_t,inwhufeorh
patt, in the Loan Documients d-hmﬁmnhﬁahmdmﬂhmﬁw&ewﬁm

o Mmm@_oﬁw%mmﬂmmnmhmdﬁﬁumm
to prtect the Trust Propetty mmmmmﬁﬁewrw,hMawsmmﬂu
mmmwm-wﬁmmmmmmmmqmwmsm
Agent dvestis reatomible and desirable. . .

B MMWNMMmmdfmgmmmmwhwm
mma&mmmmm@wmm,mmmm
mmm&qmmm_mymmmwmmmmﬁmm-wmy .
bowrdwer or sy guarantor of the Loan, A . -

2 ACCODMODATION.

mmmmmmmummmmmmmmwmwmwm@mm
mbﬂuﬁmmmﬂmﬂﬂﬁrmymwmﬁﬁmwmﬂmwwmmmmﬁr

3,  ASSIGNMENT, RESIGNATION AND TERMINATION.

»  Sevicing Ageatshall have the right to assign the collection ecconnt, o resign e Servicing Agent ot any
time, provides that Servicing Agent notifies Lender and Botrower of such assignvarnt or resigretion in wiiting.

(D) IfSexvicing Agent sesiges the colleotion account, Servicing Agent witl defiver all Lown Documnents, direotiors
mwmmmammwwmmmmmmmﬁmmm )
@ Ewwmmmmmmmmnmmﬁmwmmw
mmmmmmmﬁmmwmwmauwmmmmnm
agenit, At which tiine Servicing Agent will have uo farther dutios or liahilifies hereander.

B Ifthatthe ownpeship oftho Trust Property becomes vested inthe Leeilt by trusise’s sl jadicil
foreclogurs or otherwise, WAMMMWWMWMWMNW

L Inourall fees, costs and expanses deemed rosessary by Seevicing Agent to proteét Beneficiacy®s Ioterests
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) e Uban Servicing Agent's assigumeint or resignition, or temination of this Agreamest, Bomower shall
itsmedistely reimburse Lender for all foes, costs and expenses $ncarred hereuiddr, Afler sach reimbersernent and .
payment, Borrower shall ratnsin obligatod to indamaify, in accordence with Section 4 hereof, fo Habilities which acornied
"prior to such reeignation or tzrmnation. ) . .

4 INDEMNITY

2. Leadet and Borsywer shall immadiately indemnify and hold Seivicing Ageat hapmibes for, from snd
against any and all Habilisies inourred by Servicing Ageot in performing tnder the tarins of this Agreement ot otbercise
mmwmm,ﬁmmm«mpmmmgwm'mmm
expenses, cofits, damages and ezpenses. . .

b~ Infhe everit thet Servicing Ageat requests thet Lender and/or Botrower pay any amount owed
Lender snd/or Borrewer shall remit fhat amenint to Bervicing Agetrt within 5 busincss days of Servicitig Agent's request. .

_5&  BORROWER'S OBLIGATIONS
% .  Standard Fees and Costs. Mmmwmsuﬁammm-hmwormm.m
current fies snd eosts, inclading those items 8¢t furth it thio Fee Schedtle recefved by Bomower. The Fee Sclisdrle is
sobject to chavge without notice as tothe amomnts god itams inchided Biepein, Borrpwer shall pay a sarvicing set-up fiee
of §1,500.00, and a-rvouthly seivicing fee of $30.00. Whi the Loan'ls paidin foll, Borrower shiall pay & Closs Oigt Fee
of $1,500,00, which i3 in dddition to the mouthly servicing fos, Thiere will be a 530,00 chaige 1o Borrower for each

B LateFees amd Notices, Tothe event that a regilar piystent is not recrived by Servicing Ageit on or
mmhmméyuﬁummmammﬁ.MMmmthmmmwm
be cherged and Botrower shal] pay that amonot to Servicing Agent, for the sccount of Lender. The parties agroca thet this

.m:mmmhwwwnmmmmemwmmmm

mmmmmmlmmwuﬁmmmmwmm
plus any actus] charges assessed by thw Sinanicial institution of the Servicing Agpat asa resuit of each netumed check,
These noticy fees are subjnct to changs uf the Servicing Agent's discretion, In'the event that the Loan is not paid in fll
wmmmmmwm:mmm&mmmummmm
oﬂ%dﬂnrmﬁnginhﬁmfbﬂmofmlmmhﬁmmmnmﬂﬁﬂmamwmdmwe.mw

¢ Payment Statements. Servicing Ageot, a = convetdenct cudy, will provids to Bemrower & menfiily
Payment stateenent. m‘m@mwnkmwmaﬂmmmmm
Lo Docaments, whether,or not such payment ststement i received by Borrower, .

6  PARTIAL AND FINAL PAYMENTS _
a  Partial Pupments. T oveat that Serviving Agent receives snd processcs & partal payment o any

mmmmmmmmmmmﬁnmw or a watver of any right of -

m_wWMmmumﬁwummmmmhmmm

- f  Final Paymest. It the svent that the £oa! som to pay-the privcipe] balmce & total is réosived by
Servicitg Agent after 1:00 p.m., nterest shall be sharged fhrwugh the next nomal buskness day. :

7. . GENERAL PROVISIONS

& ‘This Agreement s binding vn tho Paries and feir beir, pessonal repiesentatives, sucoessort periitiod
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" b mwmmmmmmwmmamwnm.mm
mmm-ﬁmmobwwmmwmmmﬁumnmi Lender, however, must
give Servicing Agent ptior written notice, After assigrmment, Leridéz shall have no further dufies or lisbilities to Boazrower.

Y R mwwwmw,mwwnmmuma&ma
Arfyona, without regard to thé chodee of law rules of the State of Arizons, The Partios herely submit to the exclusive
Judsdiction of any Arizona Stxte oy Federal Courtsitting in the City i in vy sction or proceeding arising out of
or relating to this Agreement. The Parties waive the defense of an incopventent forum, - ' :

8. The Perfes voluntaily, knowirgly, ferevocably and wmconditionally weive the right o & Jary tisl on sy
mwmmmmmﬂémm : .

& ‘This Agrommont ses Sorth fio catie agreement and uaslestending of tho Pantis with respest 1o he
subject metter hepetif and is to bmhmﬁmmmmmm other Losn Docoments.

. £ mqumm.mmmmmmmmm
and covenants hereof may be waived only by & writtsn instrument signed by all of the parfies heeto, The fiilore of
mAMmmmﬂmmw&B'mmmmﬁmmfﬂﬁMMhm
mmbmuwmmnammmmﬁm_mmwmwm
Amdﬂ:ebmehotmymmmmﬂin-ﬂﬁammbymwmawmw‘
tmore instances, shall be demmed o b, or oonistrued as, a firrther or contiming watver by Servicing Agent or Leader of
atty sush breach, or a waiver of fhe breach of any dﬁumq‘mmmmhhedinﬂﬁam

‘B Emmmmgﬁhdﬁ:@mhéwwwmwhmm
bymmleofhwmpanmﬁmﬂuﬁwmﬁﬁmmdmwﬁhﬂmmmmmhmﬂ
- B Asused inthis Agreenpert, the word “include(s)” méans “Tnclude(s), without Fivitation,” and the word
“Yocluding™ mieans *Including, but withqut limjtstion®
- i Nomﬂyhm&neanhredmmmwdh%iﬁng@hmwkmﬂnﬁwofwm
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